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LEASE OF RAILROAD BY MAJORITY OF 
STOCKHOLDERS WITH ASSENT OF LEG- 
ISLATURE. 


[THE following notes were made with a view to preparing an opinion in 
Dow v. Northern R. R., e¢ a/s., decided some time since in the Supreme Court 
of New Hampshire, and not yet reported. Notes on another point investigated 
in this case were printed in 6 HARVARD LAw REVIEW, 161-183, 213-222. 

The facts may be briefly stated as follows: The Northern Railroad was char- 
tered in 1844. The corporation was authorized to construct, and keep in use, a 
railroad from Concord to Lebanon. Section 11 provides that “ The Legislature 
may alter, amend or modify the provisions of this Act, or repeal the same, notice 
being given to the corporation, and an opportunity to be heard.” Chapter too, 
Sect. 17, Laws of 1883, enacts that “ Any railroad corporation may lease its 
road, railroad property, and interests to any other railroad corporation,” upon 
such terms, and for such time as may be approved by a two-thirds vote of the 
stockholders of each corporation. It was assumed that the Northern Railroad 
had notice of the proposed passage of this statute. On June 18, 1884, the 
stockholders of the Northern Railroad, by a vote of more than two-thirds, 
approved a lease to the Boston & Lowell R. R. On the same day, pursuant to 
this vote, the Northern Railroad, by its President, executed to the Boston & 
Lowell R. R. a lease, for ninety-nine years, of the railroad, rolling stock, etc., 
of the lessor; the lessee to pay a quarterly rental, and perform various other 
covenants. Dow and Robertson, stockholders in the Northern Railroad, voted 
against approving the lease; and seasonably filed a bill in equity, praying that 
the Boston & Lowell R. R. be enjoined from operating the road under the 
lease, and that the Northern Railroad and its directors be ordered to assume 
the management of the road. 
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A decree was made granting the prayer of the bill; three Judges concurring 
and one dissenting. 


These notes are published at the request of the Professor having charge of 
the Department of Corporations at the Harvard Law School. —EpirTors.] 


HE Northern Railroad is the name of ‘a collection of many 

individuals, united into one body,” with certain rights and 
duties.'_ A private business corporation is “an association formed 
by the agreement of its shareholders,” and its existence “as an 
entity, independently of its members, is a fiction.” It is “ essen- 
tial to bear in mind distinctly that the rights and duties of an in- 
corporated association are, in reality, the rights and duties of the 
persons who compose it, and not of an imaginary being.”? ‘The 
statement that a corporation is an artificial person, or entity, 
apart from its members, is merely a description, in figurative 
language, of a corporation viewed as a collective body: a corpo- 
ration is really an association of persons.”? . . 

By the first section of the Northern Railroad charter‘ it is 
enacted “ That Timothy Kenrick” and twenty other persons, 
“their associates, successors, and assigns, shall be and hereby 
are made a body politic and corporate by the name of the North- 
ern Railroad.” Here is no evidence of an attempt to intro- 
duce a mystery, or to create a fictitious being, to whom the 
State can give neither body nor mind. The stockholders are the 
corporation. They have the entire equitable title and beneficial 
interest of the property by them put in the corporate trust; and 
they are the corporate trustee in whom is vested the legal title. 
All of them, assembled at their annual meeting, choosing their 
seven directors by ballot, and exercising their stockholding rights 
in any other legal act, would be the visible body, and the acting 
mental and moral faculty, whose partnership name is the Northern 
Railroad. They are made a body, not by the Legislature, but by 
their own several acts of becoming stockholders and joint princi- 
pals. Under the common law, without a charter, they can form a 
partnership body by becoming stockholders and joint principals in 
the business of a stage-coach common carrier between Concord and 
Lebanon. Under general law, without a special act of incorpora- 
tion, if a majority of them are inhabitants of this State they can 
make themselves a railroad corporation.® “ May associate them- 





1 Kyd, Corporations, 13. 4 Laws, 1844, ch. 190. 
2 Morawetz, Corporations, Preface. 5 Laws, 1883, ch. 100. 
8 Morawetz, § 227. 
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selves together, by written or printed articles of agreement, for 
the purpose of forming a railroad corporation,” is the language 
of the Act. They are no more made a body by the law than 
they would be if they should form a corporation under the Act 
of 1883, or an unincorporated partnership under the common 
law. Whether they are incorporated or not, their company is 
formed by their contract with each other, and it has such powers 
and duties as the law allows them to give it, and such as the law 
grants and imposes. For whatever legal purposes their corporate 
body may be regarded as unreal, the fiction does not vest all the 
property in an imaginary being, and does not make the shareholders 
owners of an imaginary capital stock, for the purpose, or with the 
consequence, of giving to the majority of them, or to the State, a 
leasing power which the majority or the State would not have if 
the partnership were not incorporated. 

As the plaintiffs could assent to the lease only in person, or by 
some agent or agents, and as they have not personally approved it 
but have seasonably opposed it, one question is whether, by becom- 
ing stockholders, they conferred a general leasing power over their 
shares upon a majority of the corporation. Whether the agents’ 
power given by the plaintiffs to the majority is now regarded by 
either of those parties as too much or too little, it cannot be 
revoked or diminished by the minority, or increased by the major- 
ity. Neither party have any legal cause of complaint against their 
own agreement. If the plaintiffs are dissatisfied with the control 
they have given the majority as their agents, they can withdraw 
from it by the simple process of selling their shares; if the 
majority are embarrassed by the need of a larger agency, they 
can liberate themselves by the same process. The question, 
whether each of the plaintiffs, by the act of buying a share, gave 
the majority a general leasing power over that share, is not affected 
by the circumstance that such power, if given by him, could not 
be lawfully exercised until the State consented, as it did by the 
Act of 1883, to accept the lessees as substitutes for the lessors in 
the performance of the lessors’ public duties. But the extent of 
the power vested in the majority may be obscured by overlook- 
ing the widely different origins of that power, and the distinction 
between the stockholders’ private property which they did not 
receive from the State, and the public rights which they exercise 
as State agents. Eminent domain not being exercised over the 
plaintiffs’ shares, it is necessary to observe the difference between 








298 HARVARD LAW REVIEW. 
that private authority over each share of the private property 
which its owner alone can give the majority, and that public 
agency which the public alone can give them. 

The lease of the Northern to the Lowell is an attempt to com- 
pel the plaintiffs, dissenting stockholders of the Northern, to 
exchange, for ninety-nine years, all their interest in the Northern 
for an annuity, secured by a right of entry, practically equiva- 
lent to a mortgage enforceable by strict foreclosure. The possi- 
bility of a non-payment of the annuity, and a resumption of the 
carrier business by the Northern, has no bearing on the question 
of the validity of the exchange of that business for the annuity. 
This question is to be decided on the possibility and the presump- 
tion that the Northern will have no occasion to resort to its 
security. The circumstance that the money to be received by 
the Northern is divided into many sums, due at different times, 
is immaterial. The law of the case is what it would be if the 
price paid for the estate of ninety-nine years had been paid ina 
single sum before the purchaser took possession of the road, and 
the security given were merely for the performance of covenants 
not relating to the payment of the price. The payment of the 
whole price in one sum, and the division of it among the North- 
ern stockholders, would leave them members of their corporation 
and owners of an estate in remainder. Instead of being a step 
in a process of dissolving the Northern company, and winding up 
its affairs, the lease requires that company to “ keep up and pre- 
serve its organization.” Whether each stockholder’s share of the 
price of the estate sold is paid to him in one sum at one time, or 
in many sums at many times, the sale of the road for ninety-nine 
years is not a provision for the Northern company’s working the 
road, which, by the terms of the sale, is to be worked during that 
time, not by the Northern and the Lowell as joint principals, nor 
by the Lowell as agent of the Northern, but by the Lowell for 
the Lowell as sole principal. 

“Tf the directors of the Concord Railroad should vote to build 
a line of telegraph on its road from Nashua to Concord, and stock- 
holders should ask an injunction against the execution of the vote, 
one question would be, whether a telegraph line is reasonably 
necessary for working the road and carrying into effect the pur- 
poses of the charter. It would be largely, if not wholly, a question 
of fact.” But a vote of the directors and a majority of the stock- 





1 Burke v. Concord Railroad, 61 N. H. 160, 244. 
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holders to exchange all their corporate property for a telegraph 
line of equal value, and to change their business from that of a 
common carrier of persons and chattels to that of a telegraph 
company (the State waiving any objection it might make), would 
present no question of fact on which it could be held that a dis- 
senting minority were bound. The telegraph business, taken in 
exchange for the railroad, could not be a mode or means of the 
Concord company’s carrying on the railroad business, which, by 
the exchange, that company would abandon. On the question 
of incidental power, it would be immaterial whether the exchange 
were for ninety-nine years or for all time. In many cases the 
question whether a proposed change would be an exercise of an in- 
strumental power, —a power of carrying into effect the purposes 
of the charter, and accomplishing the objects for which the corpo- 
ration was formed,—is a question of fact. Can the Northern 
company buy one coal-mine or wood-lot for the purpose of obtain- 
ing fuel for their own use, and another for the purpose of carrying 
on the business of a coal or wood merchant? Can they build one 
shop for the purpose of making rails, bridges, and rolling-stock 
for their own use, and another for the purpose of making them for 
market? Can they erect a station twice as large as they now need, 
if its erection is economical and judicious in view of the future 
demands of their increasing traffic? When they have, judiciously 
or injudiciously, erected such a station, can they let half of it toa 
shoe manufacturer for three years, at the end of which time their 
railway business will probably require the whole; or must they 
suffer the loss of three years’ income of half because a stockholder 
denies their power to make a lease? Many questions of com- 
bined law and fact cannot be answered with legal precision until 
their component parts are separated, and the facts are found. 
As a matter of fact, is the proposed corporate act a mode or 
means of the company’s carrying on their business of transporting 
passengers and freight on their road between Concord and Lebanon? 
However difficult this question may sometimes be, some progress 
is made towards an intelligent decision when we cease to be con- 
fused by a blended mass of law and fact in a general question of 
corporate power, and begin to inquire what evidence there is on 
the question of fact. There is no evidence tending to show that, 
as a matter of fact, the lease of the Northern road is a mode or 
means of the Northern company’s carrying on the business, which, 
by the lease, that company abandon for ninety-nine years; and the 
law of the case is not the opposite of the fact. 
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“The transaction in question was a purchase by the one com- 
pany of the good-will and the whole concern of the other. That 
would, ordinarily speaking, be a transaction in which no company 
would be justified in engaging, because it certainly cannot be said 
to be within the ordinary scope of the object of any company ,to 
purchase the good-will of another.” ‘The principles of law upon 
which the liability of joint stock companies is to be decided, as 
far as is necessary for the decision of this case, are very clear and 
perfectly well settled, though not always in practice steadily kept 
in view. The law in ordinary partnerships, so far as relates to the 
power of one partner to bind the others, is a branch of the law of 
principal and agent. Each member of a complete partnership is 
liable for himself, and, as agent for the rest, binds them upon all 
contracts made in the course of the ordinary scope of the part- 
nership business. . . . It is obvious that the law as to ordinary 
partnerships would be inapplicable to a company consisting of a 
great number of individuals contributing small sums to the com- 
mon stock, in which case, to allow each one to bind the other by 
any contract which he thought fit to enter into, even within the 
scope of the partnership business, would soon lead to the utter ruin 
of the contributories. . . . The Legislature, then, devised these 
companies, in a manner unknown to the common law, with special 
powers of management and liabilities, providing at the same time 
that all the world should have notice who were the persons 
authorized to bind all the shareholders, by requiring the copartner- 
ship deed to be registered, certified by the directors, and made 
accessible to all.” 

In an ordinary partnership, each member is an agent as well as 
a principal; his liability for the partnership debts is unlimited, 
and he cannot expose his associates to a new risk by transferring 
his agency to an assignee of his share. In this State any number 
of persons, however large, may form such a partnership; and how- 
ever obvious the hazard arising from the number and character of 
the members, in each of whom an agency is vested, the law of or- 
dinary partnerships is applicable to the firm. They may diminish 
the risk by conferring the agency (not upon each member, but) 
only upon a concurring majority, or upon a board of directors 
chosen by major vote, or upon one manager chosen by themselves, 
or by directors. They may think this diminution of risk sufficient 





1 Ernest v. Nichols, 6 H. L. C. 401, 414, 417, 418, 419. 
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to allow a share to be sold and conveyed by a transfer of a certifi- 
cate introducing a new partner. Even if a part or all of their 
property is real estate, a statute can authorize this mode of con- 
veyance, and make the shares personal property for the purposes 
of sale, pledge, attachment, levy of execution, descent and bequest, 
without incorporation. In many cases of common-law unincorpo- 
rated partnership, the contract has provided for an unlimited suc- 
cession and duration by making the shares transferable: without 
a dissolution of the firm, and without a termination of its agency, 
membership passed, with the shares of a living member, to his 
vendee, and with the shares of a deceased member, to his legatee, 
executor, or administrator; and the general agency was vested 
(not in each member, but) in the majority of successive members, 
or a board of directors, or one manager, or in directors or a man- 
ager subject to such instructions as the majority of the successive 
members might see fit from time to time to give. 

Limited partnerships, formed for other purposes than banking 
or insurance, “ may consist of one or more general partners, who 
shall be jointly and severally responsible, and of one or more per- 
sons, . . . who shall be called special partners, and shall not be 
personally liable for any debts of the partnership.”? By similar 
legislation operating prospectively, the liability of all partners can 
be limited to their partnership property, without (as well as with) 
acts of incorporation. The Northern Railroad charter provides 
that “‘ This corporation shall hold and enjoy the privileges and 
franchises herein granted, subject to the laws in relation to corpo- 
rations and railroads as they now stand in the Revised Statutes 
of this State.” * The stockholders of an incorporated “ company 
having for its object a dividend of profits . . . shall be personally 
holden to pay the debts . . . of such company, . . . in the same 
manner and to the same extent as though the stock were owned 
and the business transacted by the stockholders as unincorporated 
copartners.”* ‘“ There is no limitation ... to the general lia- 
bility of the stockholders to pay all the debts of the corporation, 
as set forth in the first section, if the proper steps are taken to 
charge them.” *® Ina limited partnership not incorporated, a spe- 





1 Tappan v. Bailey, 4 Met. 529, 530, 536; Tyrrell v. Washburn, 6 Allen, 466, 467, 
468, 472, 474, 475, 476; Skinner v. Dayton, 19 Johns. 513, 539, 540, 557, 560, 563, 570. 
In a partnership contract, the members have called themselves stockholders. Farnum 
v. Patch, 60 N. H. 294, 295. 

2 Gen. Laws, ch. 118, §§ 1, 2. # Rev. St., ch. 146, § 1. 

8 Laws, 1844, ch. 190, § I0. 5 Chesley v. Pierce, 32 N. H. 388, 400. 
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cial partner is not personally liable for any debts of the firm. By 
the Revised Statutes and the charter of the Northern Railroad, each 
member of that incorporated partnership was personally liable for 
all the debts of the firm. Under the subsequent modification of 
the personal liability law,! that company did not cease to be an 
incorporated partnership. Before the liability of the stockholders 
was limited, they were joint principals in the business of a com- 
mon carrier on their road between Concord and Lebanon, sharing 
the profits and losses of that business; and such principals are 
partners.2_ Since their liability was limited, they have been joint 
principals in the same business, sharing all the profits and all the 
losses that have happened. They have shared all the profits and 
all the losses because they have been partners. They are part- 
ners, not because they share profit and loss, but because the busi- 
ness is theirs, and is carried on for them by their agents.2 Their 
partnership relation was not extinguished by the statutory limita- 
tion of the amount of loss they are liable to share. Whether 
incorporated or not, a partnership may be limited in respect to 
liability as well as agency. 

The Northern Railroad, though not originally limited as to 
personal liability, was limited as to the number of partners au- 
thorized to act as agents of the firm. The management was 
vested in seven directors chosen annually. The business of the 
firm was their transportation of passengers and freight on their 
road between Concord and Lebanon; and the directors were 
made the agents of the firm for the transaction of that business.’ 
The majority of the firm having sold an estate of ninety-nine 
years in the property of which they and the objecting minority 
hold the equitable title, it is for the majority to justify the sale 
by showing their power to act for the minority. Of power pass- 
ing directly from the minority to the majority, the defendants 
offer no oral evidence, and no written evidence but the charter. 
The partnership contract, written in the charter, makes no express 
mention of the majority; but when it provides that seven directors 
shall be chosen by ballot at the annual meeting of the stockhold- 
ers, the meaning is that the choice shall be made by major vote. 





1 Gen. Laws, ch. 149, 150; C. Bank v. Fiske, 60 N. H. 363. 

2 Farnum v. Patch, 60 N. H. 294, 326; Burke v. Concord Railroad, 61 N. H. 160, 
243. 

8 Eastman v. Clark, 53 N. H. 276; Parchen v. Anderson, 5 Montana, 438. 

4 Laws, 1844, ch. 190, §§ 2, 3, 4, 5, 8. 
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The directors “ are authorized and empowered, by themselves or 
their agents, to exercise all the powers herein granted to the cor- 
poration, for the purpose of constructing and completing said rail- 
road, and for the transportation of persons, goods, and merchandise 
thereon, and all such other powers and authority for the manage- 
ment of the affairs of the corporation, not heretofore granted, as 
may be necessary and proper to carry into effect the object of this 
grant.” The lease is no stronger than it would be if the power 
thus expressly given to the directors were expressly given to the 
majority of the stockholders. The power given by the contract 
to the directors is the authority of an agent to act for his princi- 
pals within the scope of his employment; and this authority is 
the same whether expressly or impliedly given to a majority of the 
principals, or to seven or one of them. Its character and extent, 
and not the number of persons who can exercise it, is the material 
subject of inquiry. Whether the joint principals are called part- 
ners or not, the question of the validity of the lease is a question 
of agency. In the nature of things it is impossible for the ma- 
jority of the stockholders to have any other authority to bind the 
minority by a contract than that of agents. The act of appointing 
the majority as agents of the minority is the act of the minority, 
and not the act of the State. It is not legislation. If it were, no 
appointment of any agent to do any business for any principal 
could be made by anybody but the State Legislature, or some 
other law-making assembly. If the stockholders are regarded as 
a single corporate body, the result is the same. The majority are 
not that body, but merely a part of it, and agents of the whole so 
far only as the whole has given them authority. 

As agents, the majority can do whatever is necessary to carry 
on, for their principal, the principal’s business of a common 
carrier between Concord and Lebanon. Within limits, they 
can select the mode and means of executing their agency. The 
lease, instead of being a mode or means of their carrying on that 
business for their principal, transfers it to another principal for 
ninety-nine years, and transfers their principal to the vocation of 
a landlord and rent-receiver, which is not, in kind or degree, the 
same business as carrying passengers and freight. The legal scope 
of their employment is within the bounds of their principal’s busi- 
ness, or, at most, those bounds and a proceeding for winding up 





1 Union M. F. Ins. Co. v. Keyser, 32 N. H. 313, 315; Bissell v. M. R. Co., 22 N.Y. 
258, 267. 
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that business, and dissolving their principal. If this limit of their 
agency were not the measure of their power, every one who be- 
comes a member of a partnership, incorporated or unincorporated, 
in a business specifically defined and limited by the partnership 
contract, would thereby authorize a majority of the company (with 
a legislative waiver of public objection) to carry off his investment 
into all other business within the range of human capacity; and 
every one who employs an agent in any business for any purpose, 
however restricted by the contract of employment, would thereby 
empower him to bind the principal by any contract the principal 
could make in any other business for any other purpose. 

When A employs B and C as his general agents in the cultiva- 
tion and management of his farm (No. 1), he gives them an implied 
power to do what is necessary for exercising the authority expressly 
granted. They cannot sell the farm.1 Their sale of it, compelling 
their principal to abandon the work he employs them to do, would 
not be a performance of that work. Evidence that his agriculture 
is unprofitable, or that, for any reason, a change of the investment 
would be judicious, would not prove their power of sale. His dis- 
continuance of his farming business is a question he does not sub- 
mit to them for decision. They cannot sell and convey the farm 
for ninety-nine years, or for the shorter term of his natural life. 
Their general authority to carry it on for him, as his agents, is 
neither a power of excluding him, his heirs and assigns, forever 
from the business of a principal in carrying it on, nor a power of 
ousting three generations of owners. By making a lease, his 
agents would attempt to change his vocation from that of a 
farmer to that of a landlord. Employed by him in the cultivation 
of the soil, they would assume to embark him in a different busi- 
ness. A lease for ninety-nine years might be more embarrassing 
and disabling than a sale. With the cash proceeds of a sale, he 
could buy another farm which he might not be able to obtain in 
exchange for a right to collect rent. By a lease, his privilege of 
changing his investment might be seriously impaired. For many 
practical purposes, an unauthorized sale of his land for its value in 
money might be a less violation of his rights than an unauthorized 
lease for ninety-nine years. But the possible consequences need not 
be considered. The primary legal objection is sufficient. The ex- 
press authority of B and C to carry on his farm for him does not 





1 Story, Agency, § 71. 
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include an implied authority to deprive him of its control, possession 
and use. His appointment of them as his managing agents does 
not alienate his right to be the principal in the management, and 
does not confer the power of alienation on them, or on any branch 
of the government. 

A sale or lease of the farm by B and C may not terminate its 
cultivation. They may become the agents of D, the purchaser 
or lessee, and carry it on for him. The same crops may be 
raised, the same stock kept, the same tools used, and the same 
work done. There may be no change in the character or extent 
of the business, and no other innovation than the substitution of 
D for A as the principal. But the validity of this exchange de- 
pends upon its being held that A’s involuntary abandonment of 
his business is not, for him, a fundamental change of business, and 
that B and C can sell or let his farm, because a sale or lease will 
work no essential alteration in his legal and actual position as the 
principal in carrying it on. In anaction brought by A against D to 
recover possession, the question of the agents’ authority would be 
presented by a plea that the cultivation, continued by D, left A’s 
calling substantially unchanged, and that A’s agents carried on his 
farming business for him by transferring it from him to another 
principal. If the transfer were by a lease for ninety-nine years, 
the plea could also set forth the fact that a remainder is left in A 
which he can dispose of by a deed or will giving the grantee or 
devisee (his heirs and assigns) a right of possession and use at 
a remote period in the future. But A’s dominion over his land, to- 
day, and during the remainder of his life, is a material part of his 
title. When the occupation is transferred to. D by a valid lease, 
the lessee takes the land for the stipulated term, and for a use that 
is either public or private. The Legislature cannot authorize him 
to take it for a private use without A’s consent. Against A’s ob- 
jection, D cannot be authorized to take it for a public use without a 
judicial ascertainment! and a prepayment of a sum of money equal 
to the value of what he takes. A conveyance of the land to him 
by B and C for a term of years at an annual, semi-annual, or 
quarterly rent, is not a provision for the prepayment of the judi- 
cially ascertained value of the whole term. Onthe question of the 
validity of the conveyance, it is not material whether the number 
of generations of evicted proprietors is three, or thirty, or one. 





1 Cooley, Const. Lim. 563. 
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The complaint that D has taken the land is not answered by the 
plea that he intends to keep it only ninety-nine years. This plea 
would disclaim any temporary or provisional arrangement rendered 
inevitable or reasonably necessary by circumstances. And if the 
question were, not whether D has taken the land, but whether he 
intends to keep it an unconstitutional length of time, it would be 
as difficult to hold that A would not be deprived of his property by 
taking it from him for a term of ninety-nine years, as to hold that 
he would not be deprived of his liberty by imprisonment for the same 
term. So far as the legality of his deprivation is concerned, he 
might as well be ousted by a perpetual lease as by one which leaves 
him a remainder so distant that, in the ordinary course of nature, 
for the usual purposes of ownership, the farm that was his will 
never be his again. 

When A, B and C are partners in the business of buying and 
carrying on another farm (No. 2), they are joint principals, and by 
fair implication, in the absence of express stipulation, each makes 
the others his agents for doing the joint business in the usual way, 
within the limits prescribed by the character of their enterprise. 
If B and C can bind A by an exchange of hay for a mowing- 
machine, and cannot bind him by an exchange of the farm fora 
saw-mill, it is because in the former case, by the exchange, the 
partnership business is carried on by B and C acting as principals 
for themselves and as agents for A, and in the latter case (aside 
from the law of real estate conveyance), the partnership business 
is not carried on, and therefore B and C are not exercising the 
power of agency given them by A. In their dual capacity, as 
principals, and as agents of A, they can do for the firm whatever 
is customary and necessary for the execution of the partnership 
contract, and the accomplishment of its object. If buying farms 
and selling them, or letting them for ninety-nine years, had been 
the business of the firm and the object of their contract, the power 
of agency would have been very different from that given by the 
formation of a partnership for the ownership, cultivation and use 
of Farm No. 2.2. As the general agency of B and C in carrying on 
Farm No. 1 for A as sole principal is not executed by their con- 
veyance of the whole title, or a term of ninety-nine years, or a life 
estate, transferring A’s business from him to another principal, 





1 Story, Partnership, §§ 101, 102, 111-114; 1 Lindley, Partnership, 236; Kimbro 
v. Bullitt, 22 How. 256, 264-268. 
2 Anderson v. Tompkins, 1 Brock. 456, 460; Chester v. Dickerson, 54 N. Y. 1. 
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so their agency for A as one of the principals carrying on No. 2 
is not executed by their making a similar conveyance that substi- 
tutes D for A as a principal in carrying on that farm. In each 
case, the expulsion of A from the position of principal by his 
agents would be the opposite of what he authorized them to do. | 

The law does not require B and C to remain in the firm beyond 
the time stipulated in their agreement. Any member of an ordi- 
nary partnership, the duration of which is indefinite, may dissolve 
it at any moment he pleases, and it will then be deemed to con- 
tinue only so far as may be necessary for the purpose of winding 
up its affairs. Even if its duration is defined, circumstances may 
arise giving a partner a right to have it dissolved before the expi- 
ration of the time for which it was originally agreed to last. A 
_ cause of its dissolution may be furnished by the misconduct or 
insanity of one of its members, the hopeless state of its business, 
or any circumstance by which its continuance, or the attainment of 
its object, is rendered practically impossible. For the purpose of 
paying debts, or avoiding bankruptcy, it may become necessary 
that the partnership business of A, B and C should be terminated, 
and their farm sold by them or a receiver; but a sale of it to D, or 
a lease of it to him for ninety-nine years, cannot be necessary for, 
the purpose of enabling the firm to carry it on as owners and 
principals under their partnership agreement. They may not be 
able to go on under that agreement without mortgaging the farm: 
the mortgage may be foreclosed; and a mortgage made indefeasi- 
ble by strict foreclosure is an absolute deed. But the possible 
necessity of a mortgage for prolonging their business? does not 
show that their power of carrying it on is exercised by an unne- 
cessary deed or lease that instantly brings it to an end. 

Their performance of their general contract for cultivation and 
management involves a frequent choice of methods. A great 
number of details, large and small, constantly await their determi- 
nation. It is improbable that the partners will agree on all of 
them; and a requirement of unanimity might obstruct their opera- 
tions, and even defeat the object for which the partnership was 
formed. There is, therefore, a reasonable inference of their inten- 
tion that a minority, by mere dissent without dissolution, shall not 
control, impede or prevent the performance of their contract, 





1 ; Lindley, Partnership, 220,222; 3 Kent, Com. 53-62; Skinner v. Dayton, 19 Johns. 


513, 538. 
2 Pierce v. Emery, 32 N. H. 484, 504. 
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and that it may be performed according to the will of the 
majority. The power of a majority, whether expressed or in- 
ferred, is the power of an agent to act for his principal, and of 
a principal to act for himself. A,B and C are the firm, and agents 
of the firm. This is one form of the proposition that they are 
principals, and agents of each other. What shall they plant? 
What produce shall they sell? When shall they sell or buy any- 
thing, and at what price? What blacksmith shall they employ? 
Of what material shall they build a fence? If, between A and his 
copartners, he is bound by their decision of such questions, not- 
withstanding his dissent, it is because the questions decided are 
within the partnership jurisdiction, and his agreement that the farm 
shall be carried on by the firm for the firm makes his partners his 
agents, and authorizes a majority to control in the cultivation and 
management required by their contract. The implied agency of a 
majority to carry on that business for A, B and C as principals, 
like the implied agency of one of them, is not exercised by a trans- 
fer of the whole business to D as lessee and sole principal for 
ninety-nine years. 

The partners engaging in the business of carrying on Farm 
-No. 2 can rescind or modify their contract. They can abandon 
that business, lease the farm to D for ninety-nine years, and be- 
come mere landlords, receiving rent from the tenant who takes the 
place of principal in the business from which they withdraw. But 
the partnership agreement, made by three, cannot be altered by 
one or two. It is an agreement made by each one, on one side, 
with the other two, on the other side. Each is bound by his own 
contracting power, exercised by himself originally, or by himself 
or his agents afterwards. The agency of B and C to act for A 
in the execution of the partnership contract is not a power to alter 
A’s agreement, or to make an alteration in the partnership busi- 
ness that would be a violation of the contract. The business need 
not always be continued precisely as it is begun. Improvements 
required for its successful. prosecution are ways and means sup- 
posed to be contemplated. But the contract to be performed until 
it is annulled or changed, is an agreement that the farm shall be 
carried on, not by anybody for anybody, but by the firm, and for 
the firm, as principals. So long as that is the contract, the ques- 
tion of law raised by a lease to D for ninety-nine years against A’s 
protest, is, not whether the transfer of the whole business from the 
firm to a different principal is judicious, nor whether a majority's 
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violation of a minority’s right is a custom and a public policy, but 
whether the transfer is a performance of the contract, or a violation 
of it. While all can unmake or alter the agreement which all make 
to carry on the business as principals, all cannot perform it by 
putting D as principal in their stead for ninety-nine years; anda 
change that is not performance when made by all, is not perform- 
ance when made by a majority. 

If the partners accept an act of incorporation containing the 
substance of their partnership articles, and convey their part- 
nership property, from themselves unincorporated, to themselves 
incorporated, the authority of B and C over A’s share of the 
farm is not increased, and their case is not altered in any particular 
that affects the validity of a lease for ninety-nine years made by a 
majority against the objection of a minority. As owners of farm- 
shares, B and C have a right of sale as a part of a process of cor- 
porate dissolution (whether with or without judicial proceedings 
we need not now inquire). This right of sale is not given them 
by their agency in carrying on A’s farm (No. 1). Their corporate 
power to bind A by a lease of Farm No. 2 for ninety-nine years, 
like their authority to bind him by a lease of No. 1, is a question 
of agency. 

In 1804, thirty-one persons, including the two plaintiffs, became 
partners in the publication of the “ British Press” and “ Globe” 
newspapers, and agreed that the business should be managed by 
a committee, chosen quarterly, and that the resolutions of the ma- 
jority of the partners present at all general meetings should be 
binding on all. In 1807, the partnership “ having been for some 
time a losing concern,” the whole property was sold in pursuance 
of a resolution passed at a general meeting. The plaintiffs dis- 
sented. All, “except the plaintiffs, acceded to the sale, and re- 
ceived their shares of the purchase-money.” It was held that the 
majority could not sell the whole property; and the decree of the 
Master of the Rolls against the purchasers for an account of 
the profits made and the losses incurred after the sale, was affirmed, 
on appeal, by Eldon.! The agreement that a committee should 
manage the business was held, not to mean that the committee 
could transfer it to another principal by asale. The agreement that 
the resolutions of the majority should be binding on all was held 





1 Chapple wv. Cadell, Jacob, 537. Compare the opinion of the same Judge in the 
leading case of Natusch vz. Irving, Gow on Partnership, App. 398, ed. 3. See also 
Const. v. Harris, Turn. & R. 496; 2 Lindley, Partnership, 600-604. 
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to mean resolutions as to the transaction, and not a transfer, of the 
business. If the agreement had been to engage in the purchase 
and sale of newspaper establishments, the sale of the “ Press” and 
“Globe” by the majority would have been valid without the express 
stipulation as to the power of the majority. The sale that would 
have been an act in execution of a contract to carry on the busi- 
ness of buying and selling newspaper establishments, was held 
not to be performance of the contract to carry on the business of 
publishing the “ Press” and “Globe.” When the firm had pub- 
lished those papers for some time at a loss, and nearly all voted for 
a sale, it is not improbable that the condition of the business was 
such that, on a bill in equity, the law would have dissolved the 
firm, and would have wound up its affairs by selling its property, 
paying its debts, and dividing the residue of assets among the 
partners; and if the work of winding up would be as well and as 
safely done by the majority as by the law, there may be a question 
whether equity would interpose an injunction. But if the contract 
to carry on the partnership business of publishing the “ Press” 
and ‘‘Globe” included an implied stipulation that the firm might 
be wound up by a majority, there was no inference of an agree- 
ment that a majority might make a lease of all the partnership 
property for ninety-nine years. By such a lease, the firm would 
neither carry on its business nor wind itself up. It is said that if 
partners intend the majority shall have power to wind up or sell 
the whole concern, the authority must be expressly given; for it 
cannot be inferred from the general language of a provision au- 
thorizing the majority to direct and regulate the concerns of the 
partnership. “Although general powers of management neces- 
sarily include power to sell in the ordinary course of business, 
such powers do not authorize sales of an unusual description, e. g., 
a sale of the business of the company.”? Ifa sale of the whole 
business, by a majority, for the purpose of winding up, is an 
exception to this rule, the exception does not include a lease by 
which the firm is neither wound up, nor allowed, for ninety-nine 
years, to do the work it agreed to do.’ 





1 Story, Partnership, § 213; Collyer, Partnership, § 223. 

2 1 Lindley, Partnership, 295. 

8 See also Colman v. E. C. R. Co., 10 Beav. 1, 14, 15; Simpson v. Westminster 
Palace Hotel Co., 8 H. L. Ca. 712, 717, 718, 719; Featherstonhaugh v. Lee Moor, P. C. 
Co., L. R. 1 Eq. Cases, 318; Ashbury, &c. Co. v. Riche, L. R. 7 H. L. 653, 664, 665, 667, 
668, 669, 671, 684, 687, 693; Thomas v. R R. Co., 101 U.S. 71, 81; Hutton v. S.C. 
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By acontract signed by about fifty persons, in 1839, the sub- 
scribers agreed to become partners in a firm to be styled the 
‘Farmers’ and Mechanics’ Store,” and to pay the sums annexed 
to their respective names, as the capital to be used by the firm in 
carrying on a retail trade in domestic and foreign goods at Bath. 
The twelfth article of the contract provided that there should be 
‘‘neither purchase nor sale of ardent spirits by the concern.” The 
business forbidden by this article was allowed by an amendment 
to which two of the subscribers (the plaintiffs in the reported case) 
did not assent; and it was held that they were not bound by the 
altered articles of partnership.! The plaintiffs did not pay the sums 
set against their names, and were discharged from liability by their 
rescission of the contract which the other parties had violated. If 
the violation had occurred after the plaintiffs contributed their 
shares of the capital, when mere rescission would not be a sufficient 
relief, they would have been entitled to an injunction against the 
purchase of spirituous liquor, or a dissolution of the firm and a 
division of its property, or some other complete redress. They 
could not be compelled either to be partners in the business pro- 
hibited by their contract or to sell their shares, but would have an 
adequate remedy in an appropriate suit. If the majority were dis- 
satisfied with the twelfth article, they could sell their shares; but 
they could not put the plaintiffs to the alternative of submitting to 
the wrongful change of business, or withdrawing from the firm. 
Violations of the contract by the majority, before and after the 
plaintiffs paid their shares, would present different questions of pro- 
cedure. But a material and unauthorized change of the business 
after they invested their money in it, would be no less a violation 
of their legal right than a prior change; and their legal remedy 
would be no less effectual in one case than in the other. 

The decision that the change of business was material and sub- 
stantial, and that no dissenting partner was bound by the alteration 
of the twelfth article, was an ascertainment and adjudication of the 
original intention of the parties. If the twelfth article had required 
ardent spirits to be kept for sale under the license law then in force,? 





Hotel Co., 2 Drewry & Smale, 521, 524, 525, affirmed on appeal, 11 Jurist (N. S.) 
551; Pickering v. Stephenson, L. R. 14 Eq. 322, 340; Ward v. G. J. Water Works, 
2 R.& M. 470; Davis v. Old Colony R. R. Co., 131 Mass. 258, 259; Day v. S. S. B. 
Co., §7 Mich. 146, 150; Lucas v. W. L. T. Co., 70 Iowa, 541, 545, 546, 549, 550. 

1 Abbott v. Johnson, 32 N. H. 9, 19, 20. 

2 Pierce v. State, 13 N. H. 536, 538. 
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the contract would have been materially altered by a prohibitory 
amendment made by a majority of the firm; and a partner not 
assenting to such an amendment would not be bound by it. It 
might cut off the only branch of their trade in which he took any 
interest. His object might be a share of profit; and he might be 
of opinion that, at that time and place, without ardent spirits, there 
would be no profit. If the change were made before he paid his 
share of the capital, he could rescind his contract: if it were made 
after payment, he would have ample remedy by process of law 
adapted to the situation. Such an alteration of the twelfth arti- 
cle, or any other part of the agreement, as would not change its 
meaning, or affect any right or obligation of any contracting party, 
would be immaterial. Authorizing a large majority or a small 
minority to conform the business to a material alteration made by 
them in the contract, is not legislation; and on the question of the 
validity of the alteration, it is not material whether the partnership 
is incorporated or not; in either case the contract of fifty partners 
binds forty-nine of them as firmly as it binds one; and the con- 
tract of the fifty, that could be made only by the non-legislative 
power of all the contracting parties, can be materially altered only 
by the non-legislative power of all who are parties at the time 
of alteration. ‘“ The majority of the Farmers’ and Mechanics’ 
Store may alter the twelfth article of the partnership contract by 
accepting and exercising the power hereby given to that unincor- 
porated company to sell ardent spirits; and the majority of the 
Northern Railroad may alter the partnership contract by accepting 
and exercising the power hereby given to that incorporated com- 
pany to lease their road for ninety-nine years.” A statute in that 
form would not decide the judicial question of the materiality of 
the alteration of contract and business, but would present the 
question whether the twelfth article is performed by selling ardent 
spirits, and whether the partnership agreement of all the Northern 
company to carry on the business of transporting passengers and 
freight on their road is performed by a performance of the ma- 
jority’s subsequent agreement not to carry on that business from 
1884 to 1983. 

The immateriality of the mere incorporation of the partners, on 
the question of the power of the majority in this case, is settled in 





1 Smith v. Crooker, 5 Mass. 538, 540; Martendale wv. Follet, 1 N. H. 95-97; P. 
Bridge v. Mathes, 8 N. H. 139, 141; Burnham vz. Ayer, 35 N. H. 351, 354; Cole v. 
Hills, 44 N. H. 227, 232. 
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the case of ariver-improvement company, decided by this court in 
1817. Union Locks & Canal v. Towne,! was a suit brought to re- 
cover assessments made by the plaintiffs on a share of their 
capital for which the defendant had subscribed. The plaintiff's 
charter, passed in 1808, authorized them to render Merrimack 
River navigable from Amoskeag Falls southward to Reed’s Ferry, 
a distance of about eight miles, and for effecting this object to buy 
six acres of land, and to collect, for forty years, a toll not averaging 
over twelve per cent on the capital invested.? In 1809 an addi- 
tional Act, passed on the plaintiffs’ petition, repealed the limitations 
of the amount and duration of toll, and authorized them to buy one 
hundred acres of land instead of six. In 1812 another Act granted 
to one Sullivan the right of locking Cromwell’s Falls, which were 
about six miles south of Reed’s Ferry, authorized him to transfer 
his rights in this grant to the plaintiffs, and provided that “‘ when- 
ever such transfer shall be made, ... this Act shall be considered as 
an addition to the aforesaid Act incorporating the proprietors of 
Union Locks and Canal.” The transfer was made and accepted 
in 1813. The defendant did not assent to either of the changes of 
the company’s powers; and it was held that the enlargements ac- 
cepted by the majority of his associates were material alterations 
of the original enterprise and of the contract made by the company 
with its members, and that he could not be compelled to pay for 
the share for which he had subscribed. 

The grounds of that decision are fully reported. The terms of 
the defendant’s contract are limited by the charter. To make a 
valid change in this private contract, as in any other, the assent of 
both parties is indispensable. The corporation on one part can 
assent by a vote of the majority; the defendant on the other part 
by his own personal act. The defendant, having never assented 
to either of the additional Acts, is under no obligations to the plain- 
tiffs except what he incurred by becoming a member under the 
first Act. Assessments made to advance objects essentially differ- 
ent, or the same objects in methods essentially different, from those 
originally contemplated, are not made in conformity to the defend- 
ant’s contract with the corporation; and the action, sustainable on 
that contract alone, cannot be supported. Assuming his member- 
ship, and regarding him as having made a purchase of ashare under 
the Act of 1808, the obligations imposed on him by that purchase 





11 N. H. 44. 2 See 9 Granite Monthly, 5, 6. 
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were to pay assessments made for the objects, and under the re- 
strictions, contained in that Act, and not to pay assessments made 
for other and more extended objects, or under different and fewer 
restrictions. Notwithstanding the laudable object and great utility 
of the additional Acts, if they effected a material change, he is able 
to say non hec in federa vent. The company’s acceptance of the 
Act of 1812 for locking Cromwell’s Falls effected a material change 
in the original corporation. It was, in fact, uniting two distinct 
corporations. After that acceptance the money assessed would be 
raised not only for the purpose first contemplated, of making the 
Merrimack navigable eight miles, from Amoskeag Falls down to 
Reed’s Ferry, but also for the purpose of making it navigable at 
Cromwell’s Falls, —a place six miles below Reed’s Ferry, and 
wholly without the boundaries included in the first Act. Neither 
the letter nor the spirit of the defendant’s contract could extend to 
an object which was not originally within the contemplation and 
power of the parties. The amendment of 1809 does not vary the 
bounds of the river-improvements, but it grants a material increase 
of corporate power. The additional Acts are a variation from the 
contract originally made, and a variation, too, which reaches the 
essence of the contract. The defendant’s assent to amendments 
extending the objects, or increasing the powers of the corporation, 
is not to be presumed, but must be expressly shown. 

On these grounds it was held that he was not engaged in the 
new enterprise of locking Cromwell’s Falls, or the new enterprise 
of buying one hundred acres of land instead of six, and collecting 
a toll unlimited in amount and duration instead of one not exceed- 
ing twelve per cent for forty years. He was not bound by the 
votes of the majority enlarging the power he had given them over 
his share of the corporate property. The amendments of the 
charter were a waiver of the public objection to an enlarged area 
of corporate power; but as he was bound by nothing but his own 
contract as to the authority of the majority to act for him as his 
agents within the original area, so he could be bound by nothing 
but his own contract for an extension of that authority. The de- 
cision and the reasons on which it was based are affirmed in March 
v. Eastern R. Co.t The doctrine of agency, thus applied, has 
been maintained in this State seventy years, and there is no legal 
or equitable principle on which it can be overturned. 





1 43. N. H. 515, 525, 526, 532, 533: 
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If the defendant in Union Locks & Canal v. Towne had paid 
his share of the capital before the passage of the Act of 1809, his 
rights would have required some other remedy than a defence in 
that suit.!_ His agents could gain no legal advantage over him by 
postponing the enlargements till he paid his share. In the ab- 
sence of other adequate remedy, his rights could be maintained by 
writ of mandamus, or other process from the common-law jurisdic- 
tion that superintends all civil corporations.” 

If the works of the Union Locks & Canal had been constructed 
within the bounds of the charter, and the fact had then been found 
that the investment would be wholly lost unless they opened com- 
munication with the Middlesex Canal by locking Cromwell’s Falls, 
or that the extension was necessary to accomplish the purposes of 
Towne’s contract, the question might have arisen whether, on that 
point and to that extent, the case came within the implied power 
of doing what was necessary for carrying those purposes into 
effect. . 

Neither in that case nor in this was a legislative reservation 
of a power’ of altering and repealing the original legislative grant 
necessary to enable the Senate and House to make an addi- 
tional grant of corporate power which the grantees could accept or 
refuse to accept. The meaning of such a reservation in a charter 
is an undisputed historic fact. Its only purpose and effect in the 
charter of the Northern Railroad is to enable the legislative grant- 
ors to revoke, wholly or partially, conditionally or unconditionally, 
their grant of legal rights to that company; that is, to alter the 
grant in some other way than giving them more rights which 
they can accept or reject. The reservation enables the Legisla- 
ture to exercise the legislative power of revocation without the 
consent of the stockholders, and against their unanimous opposi- 
tion. All legislative power except that of revocation can be exer- 
cised without the reservation. By New Hampshire law the charter 
being, on the part of the State, a repealable statute, and not a con- 
tract, the reservation is not necessary for any purpose.’ By fed- 
eral law, as construed by the federal court, it is necessary for the 
purpose of retaining the power of total and partial repeal. So 





1 March v. Eastern R. Co., 43 N. H. 515; Cook, Stockholders, § 502. 
2 3 Bl. Com. 42; 1 Bl. Com. 470, 471; High, Extr. Remedies, ch. 4; Boody v. 
Watson, 64 N. H. 162, 170, 171, 172, 173; B.C. & M. Railroad v. State, 32 N. H. 215, 
_ 230, 231. 
8 See 6 HARVARD Law REVIEW, pp. 213-216. — EDIToRs. 
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far as federal construction makes the charter a contract of the 
State, as well as a law, it would, if unqualified, introduce the evil 
of an irrepealable legislative Act. By the reservation, the Senate 
and House continued to hold that rescinding portion of their 
power which, in the opinion of the federal court, they would have 
lost if they had not expressly retained it. By the Act of incorpo- 
ration, qualified by the reservation, they lost no power and gained 
none. With the reservation, for all the purposes of this case, they 
have the whole of the supreme legislative power vested in them by 
the second article of the Constitution; and they can exercise the 
whole of it as well without a vote of the stockholders, or against 
their unanimous objection, as with their unanimous assent. And 
if all contractual power were legislative, it would follow, not only 
that the Senate and House can make any agreement between 
those stockholders as to what business they will undertake, but 
also that the members of a legislative body, acting in their official 
capacity, are the only persons legally competent, in this State, 
to make that or any other contract. 

The grant of leasing power to the Northern Company, like the 
grant of other powers in the charter, being ineffective until ac- 
cepted by the grantees, is not an alteration of the partnership 
contract. As the grantees made every granted power a part of 
that contract when they accepted the charter and thereby made it 
the evidence of their agreement, so they alter the contract by in- 
serting in it every other power which they afterwards accept. The 
grant of leasing power is an enabling Act. It legalizes their alter- 
ation of their contract, and their exercise of the new power when 
their acceptance of it has made it theirs. On the question whether 
it has been granted and accepted, it is immaterial whether, when 
accepted, it is to be exercised by two-thirds, or a majority, or one 
of the partners. 


(Zo be continued.) 
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CONSENT IN THE CRIMINAL LAW. 


HIS subject divides itself naturally into two parts: First, what 
is consent? Second, what is the effect of consent? 


I. 


It is not always clear at first sight what act is consented to, or 
how far a knowledge of all the circumstances is necessary for an 
effectual consent. A hands B a gold coin, thinking it a silver one: 
has he consented to part with the gold coin? Or, seeing what he 
takes to be a pasteboard box upon the sidewalk, he kicks it, and 
finds it a brick: is the consequent pain in his foot inflicted with his 
consent? The answer to these questions is not to be found (as 
jurists have too often tried to find it) upon the surface of a single 
case; a comparison of many authorities is necessary for a satis- 
factory solution. It will not do to depend, as is often done, on 
the maxim, “ Fraud vitiates consent.” Fraud, it is true, does 
often vitiate consent, but this is a statement as to the effect of 
consent, not as to its existence; fraud does not negative consent. 
Consent exists, however acquired; and if we say there is a con- 
sent that fraud vitiates, we have solved the present question. 

The first difficulty to be met may best be suggested by a com- 
parison of two cases. In the first, a young man gave a girl a fig 
into which he had put a poisonous powder; the girl ate the fig, 
and was injured by the powder.! In the second, one who asked 
the loan of a shilling was by mistake handed a sovereign, which he 
took in ignorance of the mistake.2_ What consent, if any, was 
given in the two cases? 

Now, it seems to me quite clear that in the former case the girl 
consented to take one thing, —a fig, — and did take two things, — 
fig and poison. The consent, then, did not cover the poison; she 
was given that in addition to, what she consented to receive. As 
the case stood, poison had been administered to her without her 
consent. In the second case, it seems that there was consent to 
give and to take a coin. The parties surely consented to pass 
something, and the coin was the only thing in question. In the 
same way, if, instead of a fig, in the former case the girl had 





1 Com. v. Stratton, 114 Mass. 303; reprinted in my Cases on Criminal Law, 451. 
2 Reg. v. Ashwell, 16 Cox, C. C. 1; 16 Q. B. D. 190; Cas. Crim. Law, 566. 
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received a piece of poisonous substance in the shape of a fig, 
supposing it to be a fig, she would have consented to receive that 
substance.! In these cases consent exists, though given under a 
misapprehension. Cases may be imagined near the line exceed- 
ingly hard to decide. Suppose in the course of a ball-game one 
player throws to another a ball to which is attached a dynamite 
cartridge, there is clearly no consent to catch the cartridge, whether 
it is attached outside or inside the cover. On the other hand, if 
such a cartridge alone is thrown, and one sees and voluntarily 
catches it, there is consent to receive it, in spite of the mistake. 
But if the whole interior of a ball is taken out, and the cover filled 
with dynamite, a jury may have a difficult question to solve. For 
if there is but one thing, — a ball of dynamite, — there is consent 
to receive it, the party having consented, as is agreed, to catch 
something. If there are two things, —a ball plus dynamite, — 
there is no consent to receive the dynamite. This is the sort of 
question which a jury is much better fitted than a court to answer; 
for, in the nature of things, the decision in one set of circumstances 
ought not and cannot prejudice the decision of a similar question 
later. The only general statement to be made is that if more 
things were done than were consented to, the additional things 
were done without consent, — which seems true enough mathe- 
matically, but a lame and impotent conclusion for so labored an 
argument. The triteness of the conclusion is admitted; the ne- 





1 The judges who favored conviction in Reg. v. Ashwell were much confused on 
this point. Thus, Cave, J., said: “In order that there may be a consent, a man must 
be under no mistake as to that to which he consents; and I think, therefore, that Ash- 
well did not consent to the possession of the sovereign until he knew that it was a 
sovereign.” Lord Coleridge said: “There was no delivery of the sovereign to the 
prisoner by Keogh, because there was no intention to deliver, and no knowledge that 
it had been delivered. . . . In good sense, it seems to me that he did not take it till he 
knew what he had got. . . . I can see no sensible or intelligible distinction between 
the delivery of a bureau not known to contain a sum of money, or a purse, and the 
delivery of a piece of metal not known to contain in it 20s.” The true view was 
expressed by Cox, Serjeant, in Reg. v. Jacobs, 12 Cox, C. C. 151 (a case utterly over- 
looked in Ashwell’s case): “He intended to give the prisoner the particular piece of 
coin he held between his fingers, although he was mistaken as to the nature of that coin. 
At the instant of its passing from the fingers of the prosecutor to the hand of the pris- 
oner, he intended to give, and the other intended to receive, the coin so held.” As 
Smith, J., said, in Reg. v. Ashwell, the prosecutor “ intended to deliver the coin to the 
prisoner, and the prisoner to receive it. The chattel, namely, the coin, was delivered 
over to the prisoner by its owner, and the prisoner received it honestly. He always 
knew he had the coin in his possession after it had been delivered to him. The only 
thing which was subsequently found was that the coin delivered was worth 240d. 
instead of 12d., as had been supposed.” 
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cessity of the argument, in view of the authorities, though lament- 
able, is patent. 

Many applications of this doctrine are suggested by the cases. 
For instance, consent to give and take a desk does not include 
consent to give and take money, or anything else concealed in the 
desk, and possession of a thing so concealed does not pass with 
the desk; though consent to give and take a desk, and whatever 
it contained, would cover all the contents, whatever they might 
be. So where a sealed envelope is given, there is consent to take 
its ordinary contents,” since an envelope implies an enclosure; but 
if it contained not only a letter, but also a bit of gold that had ac- 
cidentally fallen in, there would be no consent to take the gold. 
So where one was driving a herd of cattle, and a strange beast 
joined the herd without being noticed by the drover, there was no 
consent to take the beast; but if the drover noticed the beast near 
the herd, and drove it among the others, thinking it one of the 
herd, he consented to take it, though the consent was induced by 
a misapprehension, and thereafter he was in possession of the 
beast. The same considerations should cover the case where a 
diseased man has connection with his wife. The marital consent 
covers the connection, but not contact with the virus, a foreign 
substance conveyed to the wife without her consent, like the poison 
in the figs.* 





1 Merry wv. Green, 7 M. & W. 623; Cas. Crim. Law, 548; Robinson v. State, 11 Tex. 
App. 403. 

2 Reg. uv. Flowers, 16 Cox, C. C. 33; Cas. Crim. Law, 574. And see Rex v. Muck- 
low, 1 Moody, 160; Cas. Crim. Law, 547. 

3 See Reg. v. Finlayson, 3 New South Wales Sup. Ct. 301; Cas. Crim. Law, 565; 
Reg. v. Riley, 6 Cox, C. C. 88; Cas. Crim. Law, 591. 

4 This point was much debated in the case of Reg. v. Clarence, 16 Cox, C. C. 511; 
22 Q. B. D. 23; Cas. Crim. Law, 438; and finally decided adversely to the position I 
have taken. Wills, J., for the majority of the court, said, in the course of his opinion: 
“That consent obtained by fraud is no consent at all is not true as a general proposi- 
tion, either in fact or in law. If aman meets a woman in the street, and knowingly 
gives her bad money in order to procure her consent to intercourse with him, he ob- 
tains her consent by fraud; but it would be childish to say that she did not consent. 
. . . To separate the act into two portions, as was suggested in one of the Irish cases 
[Hegarty v. Shine, L. R. 4 Ir. 283 ?], and to say that there was consent to so much of 
it as did not consist in the administration of an animal poison, seems to me a subtlety 
of an extreme kind. There is, under the circumstances, just as much and just as little 
consent to one part of the transaction as to the rest of it. No one can doubt that in 
this case, had the truth been known, there would have been no consent, or even a 
distant approach to it. I greatly prefer the reasoning of those who say that because 
the consent was not to the act done, the thing done is an assault. If an assault, a rape 
also, as it appears to me.” What seems to me a far sounder argument is well put by 
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The question whether fraud can negative consent has been much 
discussed in rape cases. Where connection is secured by person- 
ating the husband, it is almost everywhere held, properly, that 
consent exists in fact, and that there is therefore no rape.! The 
same thing is held where connection is obtained by some other 
fraud, yet is consented to,? or by taking advantage of a woman 
of weak mind, who consents because of her mental weakness; ® 
consent, however obtained, is inconsistent with the commission of 





Hawkins, J., in his dissenting opinion: “In my judgment, wilfully to place his diseased 
person in contact with hers, without her express consent, amounts to an assault. It has 
been argued that to hold this would be to hold that a man who, suffering from gonor- 
rhoea, has communion with his wife might be guilty of the crime of rape. I do not think 
this would be so. Rape consists in a man having sexual intercourse with a woman 
without her consent; and the marital privilege being equivalent to consent given once 
for all at the time of marriage, it follows that the mere act of sexual communion is lawful. 
But there is a wide difference between a simple act of communion which is lawful, and 
an act of communion combined with infectious contagion, endangering health and caus- 
ing harm, which is unlawful. It may be said that, assuming a man to be diseased, still, 
as he cannot have communion with his wife without contact, the communication of the 
disease is the result of a lawful act, and therefore cannot be criminal. My reply to this 
argument is that if a person, having a privilege of which he may avail himself or not, 
at his will and pleasure, cannot exercise it without at the same time doing something 
not included in this privilege, and which is unlawful and dangerous to another, he 
must either forego his privilege, or take the consequences of his unlawful conduct. I 
may further illustrate my view upon this part of the case by applying, by way of test, 
to an indictment for assault the old form of civil pleadings. Thus: Indictment for an 
assault; plea of justification, that the alleged assault was the having sexual commun- 
ion with the prosecutrix, she being the prisoner’s wife ; new assignment, that the as- 
sault charged was not that charged in the plea, but the unlawful and malicious contact 
of her person with dangerous and contagious disease. What possible justification 
could be pleaded or answer given to such new assignment?” 

1 Reg. v. Barrow, L. R. 1 C. C. 156; Cas. Crim. Law, 455; Wyatt v. State, 2 Swan, 
394; contra, Reg. v. Dee, 15 Cox, C. C. 579, on the ground, as stated by Palles, C. B., 
that consent must “proceed from the will, not when such will is acting without the 
control of reason, as in idiocy or drunkenness, but from the will sufficiently enlightened 
by the intellect to make such consent the act of a reasoning being. . . . Excluding 
cases in which an outward action apparently, but not in fact, accompanied by mind is 
acted upon by another, any act done by one under the doa fide belief that it is another 
act different in its essence is not in law Ais act; and that is the present case. The per- 
son by whom the act was to be performed was part of its essence. The consent of the 
intellect, the only consent known to the law, was to the act of the husband only.” It 
seems sufficiently obvious that no act of the husband was in question, and that if there 
was consent to anything, it was to the act offered and done by the defendant. The 
error arises from a confusion between consent to an act and consent toa crime. The 
woman does not, it is true, consent to a crime ; but she does consent to the act, and as 
a result there js no crime. 

2 Don Moran v. People, 25 Mich. 356. 

8 Reg. v. Fletcher, 10 Cox, C. C. 248. 
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rape! It is, however, always held in such a case that the defend- 
ant is guilty of assault and battery;? and in at least one well- 
considered case this is put upon the ground that fraud negatives 
consent.2 The true explanation of these cases is without doubt 
one to be discussed later, in considering the effect of consent. 

A similar question ardse under an English statute which made 
it criminal for the master of a workhouse to dispose of the bodies 
of deceased inmates for dissection, if relatives required them to be 
buried. A master of a workhouse by falsely pretending to bury 
the body of a deceased inmate induced the relatives to refrain from 
formally requiring burial; and he then sold the body for dissec- 
tion. It was held that he could not be punished under the statute. 
Pollock, C. B., truly said that though defendant acted a lie to pre- 
vent the requirement from being made, that was not the offence 
with which he was charged.‘ 

A seeming consent extorted by force or terror differs from con- 
sent obtained by fraud. In the latter case the mind is deceived 
into agreement; in the former, the body is forced to act without a 
real agreement of the mind. Force or terror, then, may negative 
consent; ® and, similarly, where one is forced to do a criminal act, 
he may show the coercion as a defence.’ This is, however, con- 
fined to cases where the force threatened is immediate,’ and is to 
the person, or at least to property in the personal possession of 





1 Cases where consent is lacking must be distinguished. So where one has connec- 
tion with a woman insensible from intoxication (Reg. v. Champlin, 1 Den. C. C. 89; 
Com. zv. Burke, 105 Mass. 376), or asleep (Reg. v. Mayers, 12 Cox, C. C. 311), or sub- 
mitting because of idiocy or ignorance (Reg. v. Fletcher, 8 Cox, C. C. 131; Pomeroy 
v. State, 94 Ind. 96), the act is done without her consent, and is therefore rape. The 
distinction is well pointed out in Reg. v. Barratt, 12 Cox, C. C. 498; L. R. 2 C. C. 81. 

2 Reg. v. Saunders, 8 C. & P. 265 (personation) ; Rex v. Nichols, Russ. & Ry. 130; 
Reg. v. Lock, L. R. 2 C. C. 10 (advantage of ignorance); Reg. v. Bennett, 4 F. & F. 
1105 (disease). 

8 Reg. v. Case, 4 Cox, C. C. 220; Cas. Crim. Law, 435. “ What she consented to 
was something wholly different from that which was done, and therefore that which 
was done was done without her consert;” fer Wilde, C. J. Alderson, B., said: 
“When a man obtains possession of the person of a woman by fraud, it is against her 
will;” and Platt, B., added, “ The girl consents to one thing, and the defendant does 
another.” See also Rex v. Rosinski, 1 Moody, 19. 

4 Reg. v. Feist, D. & B. 570, 3 Laws Cr. Def. 336. 

5 Reg. v. Bunce, 1 F. & F. 523; Cas. Crim. Law, 651; Reg. v. Woodhurst, 12 Cox, 
C. C. 443; Reg. v. Blackham, 2 East, P. C. 711; Cas. Crim. Law, 202; Taplin’s Case, 
2 East, P. C.712. As where one is forced to sell property by threats or violence if he 
refuses. Rex v. Simons, 2 East, P. C. 712; Spencer’s Case, ibid. 

6 Rex wv. Crutchley, 5 C. & P. 133; Cas. Crim. Law, 367. 

7 Resp. v. McCarty, 2 Dall. 86; Cas. Crim. Law, 364. 
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the owner; as, for instance, in case of a threat to tear or burn 
down the house in which a man lives.! 

It is often important to notice just the extent and the nature of 
the consent given. Consent that one may take a thing in his hand 
is not necessarily consent that he may take possession of it. Thus, 
to use the classical illustration, where plate is put before a guest 
at an inn, there is no consent that he may take possession of it; 
and if he does so, it is an act of trespass.2 In the same way it is 
to be observed that mere acquiescence in the act of a thief by the 
owner of goods taken, for the purpose of detecting the crime, is 
not consent that the goods shall be taken. It is at most a consent 
to afford a chance for a tortious taking.2 If, however, the owner 
takes any step to induce the act, it is impossible to say that the 
act is not done with his consent.* 

It is to be borne in mind that a conditional consent that some- 
thing may be done can be given in advance. If, then, the condi- 
tion is fulfilled, the consent is valid; if, however, the condition is 
not exactly carried out, it cannot be relied upon. Thus, where a 
box is placed in a public place containing a printed notice that any 
one who drops a nickel in the slot shall have a cigar, the consent 
that a cigar may be taken is conditional upon dropping the nickel, 
and if the cigar is taken without this being done, it is an act of 
trespass... This principle may sometimes be relied upon to nega- 





1 Rex wv. Astley, 2 East, P. C. 729. ‘Fhis rule was relaxed in England for a while, 
in case of a threat to accuse one of sodomitical practices; money extorted by such 
a threat was held to be parted with against the consent of the owner, the threatened 
injury to the character taking the place of force to the person. This departure from 
principle was no doubt due to the extraordinary apprehension with which this disgust- 
ing crime was then regarded in England (it was called “the greatest of all crimes ” by 
Ashhurst, J., in Hickman’s case); and it did not extend to similar threats not con- 
nected with this particular crime (Rex v. Knewland, 2 Leach, 721). Those who care 
to pursue the unprofitable subject will find material for the study in Rex v. Donolly, 
2 East, P. C. 715; 1 Leach, 193; Rex v. Hickman, 1 Leach, 278; Rex v. Jackson, 
1 East, P. C. Add.; Reane’s Case, 2 East, P. C. 734; Egerton’s Case, Russ. & Ry. 
375; Fuller’s Case, Russ. & Ry. 408. 

2 Compare such cases as Rex v. Chissers, T. Raym. 275; Cas. Crim. Law, 515; 
Reg. v. Slowly, 12 Cox, C. C. 269; Cas. Crim. Law, 516; Com. v. O’Malley, 97 Mass. 
584; Cas. Crim. Law, 518; Com. v. Lannan, 153 Mass. 287 ; Cas. Crim. Law, 521. 

8 Norden’s Case, cited in McDaniel’s Case, Fost. C. L. 121; Cas. Crim. Law, 152; 
Eggington’s Case, 2 East, P. C. 666; Cas. Crim. Law, 154; State v. Anone, 2 N. & 
Mel. 27; State v. Hayes, 105 Mo. 76. 

* McDaniel’s Case, supra. 

5 Reg. v. Hands, 16 Cox, C. C. 188; Cas. Crim. Law, 614. So where a box of 
matches is placed on a counter for the use of customers (Mitchum z. State, 45 Ala. 29; 
Cas. Crim. Law, 616). I have already suggested this as a possible explanation of the 
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tive consent in cases of indecent assault, similar to those already 
considered.! It is also involved wherever a game is played that 
involves a hand-to-hand struggle. In a foot-ball game, for in- 
stance, each player consents in advance to such injuries as he 
may suffer, so long as they are inflicted by one acting within the 
rules of the game; but an injury caused by unfair play is not 
consented to.” 


II. 


The existence of consent is a question of fact; the effect of it 
purely a question of law. To the consideration of that question 
we now proceed. 

The injury redressed by every prosecution is an injury to the 
public. The consent of an individual that an act criminal in its 
nature should be done is therefore no defence to a prosecution. 
An act which consists of an injury to an individual may, however, 
be a criminal act only if done without the consent of the individ- 
ual. Of this nature are larceny, which consists in a taking against 
the will of the owner; rape, which is a connection with a woman 
without her consent; and simple assault, which cannot be com- 
mitted upon one who consents, since it involves fear or a menace 
of fear. The effect of consent in such cases, however obtained, 
must be to put an end to any question of crime. Thus, as we 
have seen, connection with a woman where her consent is obtained 
by fraud cannot be rape; and an unsuccessful attempt to have 
connection with a girl below the age of consent cannot be a simple 
assault, if she in fact consents. The same thing must be true in 
larceny; a taking with the consent of the owner, however obtained, 
is not a taking zvito domino, and is therefore no larceny. As we 
have seen, where the owner of goods really brings it about that 
they are larcenously taken, in order that he may detect the thief, 
there is no larceny, for the taking is with the owner’s consent. 
So where the owner of stolen.goods recovers them, but allows the 





well-known Carrier’s Case (6 HARVARD LAW REVIEW, 250). See Mr. Justice Ste- 
phen’s comments on the latter case in Reg. v. Ashwell, supra. 

1 See the language of Platt, B., in Reg. v. Case, supra. This same principle was 
relied upon to support conviction, by Pigott, B., in Reg. v. Middleton, L. R. 2 C. C. 38; 
Cas. Crim. Law, 617, and appears to be the most tenable ground on which to put the 
case. The difficulty with it is one of fact. 

2 See Reg. v. Bradshaw, 14 Cox, C. C. 83; Cas. Crim. Law, 146. 

3 Reg. v. Martin, 2 Moo. C. C. 123. Contra, People v. Gordon, 70 Cal. 467; Hays 
v. People, 1 Hill, 351. 
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thief to retain them in order to detect a receiver, the crime of re- 
ceiving stolen property cannot be committed as to the goods.!_ In 
an analogous case, where one solicited goods by false pretences 
and obtained them, but the owner when he gave them up knew of 
the falsity of the pretence, the crime of obtaining by false pretences 
was not committed;? and where defendant, in order to help a 
prisoner of war escape, took him in her carriage beyond the lines, 
but he had been allowed to go to the place by the military authori- 
ties in order to detect the defendant, the crime of assisting a pris- 
oner to escape was not committed.’ 

There is an exception to this doctrine in the anomalous case of 
larceny by trick. In such acase the owner consents to give up the 
goods, but the wrongdoer is held guilty of larceny because of his 
fraud in obtaining the consent. I have elsewhere stated certain 
objections to this doctrine, and have tried to show that it is of late 
growth, and founded on mistake. What I have just said is an- 
other theoretical objection to it. Another exception, probably 
earlier established, is the doctrine of constructive breaking in 
burglary. According to this doctrine, burglary may exist without 
an actual breaking of the house, if the wrongdoer obtains entrance 
by fraud. Some of the earliest cases were cases of entry without 
consent of the owner of the house, under color of legal process,® 
or of entry secured by frightening an inmate so that he opened a 
door,® or of entry made into a door opened by an inmate, but not 
to let in the thief.’ In none of these cases was the entry made by 
consent of the owner. But cases have been decided in the same 
way where consent to the entry was really obtained, though by 
fraud. These decisions, it is submitted, were erroneous. 

In some cases of criminal injury to individuals a lack of consent 
of the individual is not always a necessary element of the crime. 
Homicide, mayhem, and battery may be committed, though the 
individual injured consented to the injury. The reason for this is 





1 Reg. v. Dolan, 6 Cox, C. C. 449; Cas. Crim. Law, 765; Reg. v. Villensky (1892), 
2 Q. B. 597. 

2 Reg. v. Mills, 7 Cox, C. C. 263; Cas. Crim. Law, 727. 

8 Rex v. Martin, Russ. & Ry. 196; Cas. Crim. Law, 156. And see U. S. v. Adams, 
59 Fed. 674. 

* 6 HARVARD LAW REVIEW, 244. 

5 Farr’s Case, Kel. 43; 3 Co. Inst. 64. 

6 2 East, P. C. 486, and authorities cited. 

7 Le Mott’s Case, Kel. 42. 

8 Cassey’s Case, Kel. 62; Rex v. Hawkins, 2 Nuss. Cr. 9. 
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clear: the public has an interest in the personal safety of its citi- 
zens, and is injured where the safety of any individual is threat- 
ened, whether by himself or another. The public is not injured 
merely because A’s property goes to B, or A destroys his own 
property; but it is concerned if A’s head or right hand is cut off. 
Consent of the injured party is therefore not always a defence in 
a prosecution for a personal injury. A personal injury inflicted 
by consent may harm the public if it tends to cause a breach of 
the peace, or severe bodily harm to the injured party. A prize- 
fight, therefore, or any public fight, is criminal, in spite of the 
consent of the parties to it to permit injury, because it tends to a 
breach of the peace. A game which involves a physical struggle 
may be a commendable and manly sport, or it may be an illegal 
contest in which all the participants are or may become criminals ; 
this depends upon whether it is a game which endangers life. 
Thus, in a prosecution for a death which was caused accidentally 
in playing the game of foot-ball, it was left to the jury to say 
whether the game was dangerous; for if so, consent on the part 
of the players to submit to what the game had in store for them 
would not protect a player from prosecution. ‘“ No rules or prac- 
tice of any game whatever can make that lawful which is unlawful 
by the law of the land, and the law of the land says you shall not 
do that which is likely to cause the death of another.”? And 
where death happened accidentally while two parties were fencing 
with sharp foils, protected with buttons at the tips, the killer was 
held guilty of manslaughter.2 So where the hand of a beggar 
was cut off at his request, both parties to the transaction were 
held to be criminal. 

Is the public interested in preventing less grave physical in- 
juries, even when inflicted by consent, if the consent is obtained 
by fraud? It would seem not, as a general principle. A by fraud 
induces B to submit to a box on the ear, or to touch a hot poker 
and thereby get burned; the real wrong is a fraudulent one, of a 
sort which the public is not concerned to prevent. The party 
should be confined to his civil action. But where the injury is 
against a woman’s chastity, other considerations may well pre- 
vail. It is not the business of the public, to be sure, to keep 





1 Com. v. Collberg, 119 Mass. 350; Cas. Crim. Law, 148. 

2 Bramwell, L. J., in Reg. v. Bradshaw, 14 Cox, C. C. 83; Cas. Crim. Law, 146. 
8 Chichester’s Case, Aleyn, 12. 

4 Wright’s Case, Co. Lit. 127 a; Cas. Crim. Law, 145. 
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women chaste against their will; but is it not the concern of the 
public to prevent women losing their chastity against their will? 
And many cases have occurred where, although we must say the 
physical connection was consented to, yet there was no consent to 
become unchaste. One way of securing the result indicated would 
be to punish the man as a seducer; but this, at common law, 
would be trenching on the ground of the ecclesiastical courts, and, 
besides, seduction is generally a much less aggravated offence 
than the one under discussion. Another way of securing the 
desired result remains. The seducer has committed a technical 
battery ; and if we say that the consent of the woman shall not in 
such a case protect the seducer from prosecution, we may punish 
him. We have only to say that he has injured the public in spite 
of the consent; and I, for one, should be inclined to say this as 
readily in the case of a fraudulent seduction as in the case of 
an act tending to a breach of the peace. 

And so in fact the authorities say, although they do not expressly 
lay down such a reason for their decision. Where a woman’s con- 
sent to connection is obtained by such a misrepresentation as 
to the nature of the act as, if true, would make it not unchaste, 
but entirely proper, the seducer may be punished for assault and 
battery. Thus, one who secures connection with a woman by 
personating her husband, may be punished for assault and battery.} 
And this principle appears to offer the best explanation of the 
decision in Reg. v. Case,? where a physician obtained connection 
under pretence of medical treatment. Thus the public is not with- 
out remedy in these cases, although the wrongdoer cannot be pun- 
ished for rape. The Scotch law treats the matter in the same 
way. The offence is not rape, but “an innominate offence,” — 
that is, a misdemeanor.’ 

We have seen, then, the impropriety of confusing lack of con- 
sent with ineffectiveness of consent. If consent exists, we must 
not refuse to recognize its existence. But in many cases a wrong- 
doer may not be absolved from guilt, though what he did was done 
with the consent of the sufferer. If he is charged with that sort 





1 Reg. v. Saunders, 8 C. & P. 265. 

2 4 Cox, C. C. 220; Cas. Crim. Law, 435. 

8 Reg. v. Sweenie, 8 Cox, C. C.223. This principle would seem not to cover the case 
of mere assault, without physical contact. The peculiar wrong to be guarded against is 
not then accomplished, even in part. The English case of Reg. v. Martin, already referred 
to, was therefore correctly decided. See, however, Hays v. People, 1 Hill, 35t. 
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of crime which is inconsistent with consent of the injured party, 
such consent is of course a perfect disproof of the crime; but in 
cases of actual personal injury, whether homicide, mayhem, or 
battery, consent of the injured party is no excuse to the wrong- 
doer if the act consented to tends to a breach of the peace or 
to severe bodily harm, or to a loss of chastity which is not 


consented to. 
F. H. Beale, Fr. 
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SWIFT v. TYSON versus GELPCKE v. 
DUBUQUE. 


O much has been written and spoken about the cases of Swift 
v. Tyson,! and Gelpcke v. Dubuque,” that as subjects of legal 
discussion they may well seem exhausted. The recent publication, 
however, of various addresses and essays ® recalling the attention 
of lawyers to the question of judicial legislation, and especially to 
the question of the real nature and effect of judicial action in the 
decision of a case not controlled by statute or precedent, has 
prompted a consideration of these cases, as related to each other, 
and as indicative of the position assumed by the Supreme Court of 
the United States with respect to this long mooted controversy. 
The point in dispute is clearly and briefly defined by what may 
be called a comparison of the pleadings; that is, by contrasting 
the propositions advanced on either side by the advocates engaged. 
In the introduction to his Commentaries Blackstone asserts that a 
judge “is not delegated to pronounce a new law, but to maintain and 
expound the old one,” * and defines the effect of a decision overruled 
by stating that “if it be found that the former decision is manifestly 
absurd or unjust, it is declared, not that such a sentence was bad 
law, but that it was not law.”® The decisions of courts of justice, 
according to him, are only “ the evidence of what is common law,” ® 
and “the judge is only to declare and pronounce, not to make and 
new-model the law.” 7 At a time when a comprehensive and sys- 
tematic view of the principles of the common law was itself a 
novelty, and the study of the philosophy of the law hardly had a 
beginning in England, these opinions met the approval of the very 





1 16 Peters, 1. 2 1 Wallace, 175. 

8 Among others the following : — 

“Provinces of the Written and Unwritten Law” and “The Ideal and the Actual 
in the Law.” Addresses by Mr. James C. Carter. 

Prof. W. G. Hammond’s Notes to Blackstone’s Commentaries (1890), Vol. I. p. 213 
et seq. 

“ Judicial Legislation: Its Legitimate Function in the Development of the Common 
Law.” Mr. E.R. Thayer. 5 Harv. Law REV. 172. 

“Some Definitions and Questions in Jurisprudence.” Prof. J.C. Gray. 6 Harv. 
Law REV. 21. 


4 Page 70. 5 Page 70. 6 Page 71. 7 Book 3, p. 327. 
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few who had given any thought at all to the subject, and received 
the ready acquiescence of the legal profession. Since then they have 
been often quoted approvingly from the Bench, and if a great pre- 
ponderance of judicial opinions is to be conclusive of the question, 
they correctly represent to-day the nature of our unwritten law. 
The majority of philosophical and non-judicial writers, on the other 
hand, have regarded Blackstone’s conclusions as superficial and 
unsound. Austin, the best known of these, speaks of “ the childish 
fiction employed by our judges that judiciary or common law is 
not made by them, but is a miraculous something made by nobody, 
existing, I suppose, from eternity, and merely declared from time 
to time by the judges,” ! and announces his own opinion to be that 
the vativ decidendi (or the ground or principle of a judicial deci- 
sion which is not merely an application of pre-existing law) is itself 
a law, or performs the functions of a law.2, The issue framed by 
this conflict of opinion can be thus stated: Does a judge, in de- 
ciding a case in which he is not directed by statute or bound by 
judicial precedent, create the law announced by his decision? 

It is obvious that an agreed definition of the word “law” in this 
issue is an indispensable requisite of an intelligent discussion. In- 
deed the absence of such an agreement will account for much of 
the difference of opinion upon the main inquiry. Whether law is 
the command of a sovereign, or exists in the customs of society 
independently of such command, or is measured and defined by 
the development of the opinion of the community upon questions 
of ethics, are abstract questions of legal philosophy of which a uni- 
versally acceptable solution has yet to be found; and those who 
have written of judicial legislation have held widely differing views 
upon them. It seems proper, therefore, before proceeding further, 
to say that the writer ventures no opinion regarding these ques- 
tions, and that for the purposes of this article a definition will be 
assumed, and the word “law” will be used as meaning a rule of 
conduct enforced by the process of the courts. This is the law 
with which judges have to deal. The word “legislation” will mean 
the process by which such a rule is created. That an Act of the 
legislature is such a process, and that such Acts make but a small 
part of the rules which it is the duty of courts to enforce, all 





1 Jurisprudence (4th ed.), Vol. IT. p. 655. 

2 Jurisprudence, Vol. II. p. 649. In accord, see also Maine’s Ancient Law, p. 14; 
Holland’s Jurisprudence, Chap. V. pp. 53, 56; Digby’s “ History of the Law of Real 
Property,” p. 63; Markby’s Elements of Law, p. 61. 
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will agree. The question whether the remaining part is not made 
by the courts themselves is the question of judicial legislation with 
which this article is concerned; and that question, under the defi- 
nitions assumed, seems to be one of small difficulty. The rules 
which courts w2// enforce can only be known by the rules which 
courts do enforce, and which are to be found in their decisions. 
Whatever adds to or subtracts from these rules is legislation. By 
reason of the importance attached by our system of law to judicial 
precedent, the decision of a particular case extends its effect to 
subsequent cases arising upon the same facts, and announces not 
only a rule for the determination of the case in which it is made, 
but a general rule for all cases to which it is applicable, — a rule, 
that is to say, which until it is changed is included in the body of 
rules enforceable by the courts, and is, therefore, according to the 
definition, a rule of law. In this narrow view, whenever a judge 
takes a rule, no matter where he finds it, provided it is not in an 
Act of the legislature or in the decisions of the courts, and, by en- 
forcing it in a particular case, adds it to the rules which courts will 
thereafter enforce, he necessarily legislates. That to assume the 
definitions of law and of legislation begs the whole question of 
judicial legislation, as commonly discussed, is doubtless true; but 
to discuss that question is foreign to the present purpose. 

In examining the discussions by the courts of the issue thus 
raised with respect to judicial legislation we are met on the very 
threshold of our inquiry by the question whether it can ever, in a 
judicial sense, be decided by the courts; whether, that is, upon any 
state of facts a court can be compelled to decide it in order to de- 
cide the case. Is it anything more than a question of legal and 
philosophical speculation, and can it in any given case be brought 
within the boundaries of that law which judges must pronounce in 
order to do justice between litigants? This is a question not 
readily or confidently to be answered, yet one which, as the writer 
thinks, is finally capable of an affirmative reply. In cases calling 
for the application of the law of a foreign jurisdiction a court may 
be called upon to decide whether the decisions of the foreign courts 
are or are not laws. The opinions expressed by judges upon the 
nature of their own action in particular cases are of necessity mere 
obiter dicta. It is impossible for any state of facts squarely to pre- 
sent to a court the question whether it has itself made law.! 





1 The case of Pierce v. Pierce, 46 Ind. 86, is interesting in this connection. 
By the twenty-fifth section of an Act of Indiana of 1852, three-fourths of the property 
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There are many cases, to be sure, whose decision strongly sug- 
gests the question of judicial legislation to all observers, but of these 





of a decedent would have descended to his widow, but by an Act of 1853 that section 
was amended so as to divide the estate equally between the widow and mother. In 
Langdon v. Applegate, 5 Ind. 327, the Supreme Court decided that amending Acts 
which failed to recite the amended section in full were unconstitutional. The Act of 
1853 fell within that ruling. An administrator, in compliance with that rule, had 
conducted his distribution according to the Act of 1852, and had ignored the Act of 
1853. In Turnpike Co. v. The State, 28 Ind. 382, the case of Langdon v. Applegate 
was expressly overruled, and the Act of 1853 declared to be constitutional. The court 
held the administration invalid, saying : — 

“The consequence of the overruling of those cases (Langdon v. Applegate, and 
others to the same effect) was that the statutes which, according to the rulings therein, 
would have been held unconstitutional, were valid, not from the time of overruling 
those cases, but from the time of their enactment until they were repealed. It was not 
the overruling of those cases which gave validity to the statutes; but the cases having 
been overruled, the statutes must be regarded as having all the time been the law of the 
State. This court has no power to repeal or abolish statutes. If it shall hold an Act 
of the Legislature unconstitutional, while its decision remains the Act must be regarded 
as invalid. But if it shall afterward come to the conclusion that its former ruling was 
erroneous, and overrule it, the statute must be regarded for all purposes as having been 
constitutional and in force from the beginning, and the rights of parties must be deter- 
mined accordingly.” 

In other words, the Statute of 1853 never was unconstitutional, and the decision in 
Langdon v. Applegate never was the law of the State. This is about as near as a court 
can be brought to deciding whether it has itself legislated or not. Observe, though, that 
the case does not necessarily call for the opinion delivered. It may well be that the de- 
cision of Langdon v. Applegate was the law of Indiana until the case of Turnpike Co. zv. 
The State, and that the latter decision changed the /aw retroactively, — a power denied 
to legislatures, but constantly exercised by courts. This seems to have been the view 
of the Court of Queen’s Benchin a similar case, Henderson v. Folkestone Waterworks 
Co., 1 Times Law Rep. 329. There a house owner sued a water company for rates 
paid by him in excess of what had since been held to be legal by the House of Lords. 
The defendant pleaded that the payment was voluntary. 

“Tt was,” said plaintiff’s counsel, “a payment in ignorance of law.” 

Lord Coleridge: ‘Of what law? I was ignorant of it before the decision of the 
House of Lords. I had held the contrary, and two eminent judges agreed with me. 
Can that be put as ignorance of law?” Later, in giving judgment for the defendant, 
the Lord Chief Justice said : — 

“ Here at the time the money was paid, which was before Dobb’s case (the House 
of Lords’ decision), the Jaw was in favor of the company, and there is no authority to 
show that it can be recovered back on account of a judicial decision reversing the for- 
mer understanding of the law.” 

Since money paid under a mistake of law cannot be recovered in England, the dis- 
pute with counsel as to what constitutes a mistake of law had no direct bearing on the 
case ; and the case is further distinguishable from the Indiana decision by the fact that 
the Queen’s Bench is a court of subordinate jurisdiction, whereas in the Indiana case 
the opposite rulings were both made by the Supreme Court. The interruptions from 
the Bench show plainly, though, that the mind of the learned judge was not in accord 
with what the Indiana court had declared to be the status of an overruled decision. 
According to Pierce v. Pierce, the decision of the Lord Chief Justice and his asso- 
ciates, in view of Dobb’s case, could certainly be put as ignorance of law. 
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very few indeed require a ruling upon that question by the judges 
themselves. Decisions without precedent and decisions by which 
prior cases are overruled are common instances of the Jarger class. 
The former, it is quite plain, cannot present the question of judicial 
legislation for decision; but in cases which fall under prior rulings 
of the court the distinction is not so clear, and has been frequently 
ignored. 

In the great majority of cases the record discloses a state of 
facts covered by a prior decision, upon which one of the parties 
relies. To follow that decision involves no opinion whatever upon 
the nature of that decision as respects the question of judicial 
legislation. That question must in-any case be subsidiary to the 
inquiry, What is the law governing the facts before the court? and 
that inquiry, as regards the law of the jurisdiction, is closed by the 
prior decision invoked. The determination of whether or not that 
decision made the law announced by it, can have no bearing on the 
case at bar. And so, if the decision is overruled and the law to be 
applied in similar cases is changed. This is, according to the now 
commonly received opinion, a very satisfactory example of legis- 
lation by judges; but there is no possible occasion for the court to 
declare itself on the matter. Whether the court is changing the 
law, or merely correcting an erroneous declaration of it, cannot in 
any way affect the judgment to be rendered. 

Thus, if the question should be raised in the New York Court of 
Appeals whether a legatee by murdering a testator had invalidated 
a bequest to him in the will, the court would be bound by Riggs v. 
Palmer! to decide that he had. That decision pronounced the law 
which, unless it is squarely overruled, must govern all subsequent 
cases involving the same facts. The decision of the case at bar 
cannot be affected by the question, whether the effect of that case 
was not the embodiment of an exception in the local statute of 
wills or an amendment of the provisions of the Penal Code pre- 
scribing the punishment for murder. Neither to affirm it nor to 
overrule it indicates any opinion upon that question. The decision 
of a case overruling Riggs v. Palmer is entirely consistent with 
either one of two opinions: (1) that Riggs v. Palmer never was 
the law, that is, that the decision of that case did not embody the 
rule it announced in the law of the state; or, (2) that the law 
created by that decision is a bad law and shall be changed retro- 





1 115 N. Y. 506. 
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actively, so that hereafter facts falling within that ruling shall be 
governed by the present decision without reference to the time of 
their occurrence. The decision would be the same, whether Riggs 
v. Palmer was an instance of judicial legislation or not. 

Where a court is examining the unwritten law of a foreign 
jurisdiction the situation appears to be different. The decisions 
of the foreign courts are neither the laws nor the evidence of the 
laws of the court. The courts of one State are powerless to make 
or to declare the laws which shall govern another. There are 
cases, nevertheless, in which a court is called upon to declare what 
is the law of another jurisdiction. Such a case, for example, is one 
in which the parties have agreed to refer their conduct to the 
standard ofa foreign law. To decide the case it is necessary for 
the court to state what is the foreign law. The court, indeed, has 
the power to examine and to decide the case on the merits, inde- 
pendently of the foreign law, for it is certain that its decision can 
never be reversed by the foreign courts; but such a course would 
be a gross abuse of power, and is, as a matter of fact, rarely re- 
sorted to. The decisions of such cases invariably profess to be 
according to the foreign law agreed upon. Suppose that in such 
a case a decision in point of the foreign court of last resort is cited. 
What, if anything, will the decision of the case necessarily affirm 
of the foreign decision? If it is followed and applied, the court 
may be declaring either (1) that it is the law of the foreign state, 
or (2) that it is conclusive evidence of that law. Clearly there 
is no question of judicial legislation decided here. But how, if it 
is repudiated and a different rule is applied to the decision of the 
case? In that event we have seen that in the case of a domestic 
decision the court may be declaring either (1) that the decision 
cited never was the law, or (2) that, though it was the law, it is 
now changed. In the case of a foreign decision the second alter- 
native is absent, for the court has no power to change the foreign 
law. To repudiate the foreign decision, therefore, necessarily in- 
volves the opinion that it is not the law of the foreign state, which 
is equivalent to saying that the judges who made it did not make 
it a part of the law of that state, and that they did not legislate. 
An illustration of such a ruling in practice is provided by the case 
of Faulkner v. Hart! in the New York Court of Appeals. The 
facts, which were submitted to the court in an agreed statement, 





1 82.N. Y. 413. 
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were these: The plaintiffs contracted in New York with a trans- 
portation company for the carriage of certain goods by that com- 
pany from New York to Boston, and for delivery to the plaintiffs, 
who were the consignees. The goods were received by the defend- 
ants who were connecting carriers over the latter part of the route, 
and were residents of Massachusetts. The plaintiffs called for the 
goods when they arrived at Boston, but a delivery was refused 
until the next day, as it was not convenient to deliver them. They 
were unloaded and placed in the defendant’s warehouse the same 
afternoon, but too late for delivery; and during the night the 
warehouse with the goods was destroyed by fire. The action was 
to recover the loss. The defendants cited decisions of the Supreme 
Court of Massachusetts,! to show that they were not liable, and it 
was admitted in the opinion that under those decisions the opera- 
tors of a railroad, as matter of law, cease to be common carriers 
and become warehousemen, when the duty of transportation is 
completed and goods are deposited in a warehouse to await the 
orders of the consignee. Nevertheless the court reversed the judg- 
ment for the defendant affirmed by the general term of the court 
below, and ordered judgment for the plaintiff in the amount of his 
claim. Ifthe earliest Massachusetts decision covering the point in 
issue made the law for that State, the New York court could not 
refuse to follow it, without flagrantly shirking its duty. If it was 
no more than evidence of the law, the court was of course at liberty 
to disregard it in the light of better evidence. The court itself 
seems to have taken this view, for the opinion concedes that, if 
there had been a positive statute of Massachusetts providing that 
a carrier’s liability should cease when the goods had been deposited 
in a suitable warehouse at the end of the route, a different conclu- 
sion would have been required. There was no intention on the 
part of the court to repudiate the law of Massachusetts; the inten- 
tion was to declare what that law was. This is quite apparent in 
these concluding sentences of the unanimous opinion delivered by 
Judge Miller: 


“The rule adopted in the Massachusetts cases cannot be sustained. It 
shouid not be overlooked that the point presented does not involve solely 
a question as to a local law, but part of a system of general commercial 
law. That the court in Massachusetts had decided the Jaw contrary to 





1 Norway Co. v. B. & M. R. R. Co., 1 Gray, 263; Rice v. Hart, 118 Mass. 201; and 
others. 
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what it was is not controlling; for it may be assumed, even if the parties 
had knowledge of the decision, that they knew it was contrary to the cur- 
rent of authority in similar cases, and contracted, having in view the law 
as it actually existed. Like an unconstitutional law, void of itself, the 
decision was not the law, and is not to be regarded as authority for that 
reason.” 


These observations have been thought proper by way of preface 
to the present discussion, to define its limits. It is not proposed 
to consider the cases of Swift v. Tyson, and Gelpcke v. Dubuque 
primarily as instances of judicial legislation, but because in the 
views taken of them by the court it was in each of them neces- 
sary to pronounce judicially upon the effect of final decisions in 
a foreign jurisdiction, and so upon the question of whether or not 
they were laws. This will appear more clearly after a brief state- 
ment of certain elementary propositions respecting the court’s 
jurisdiction. 

With the exception of suits between citizens of the same State 
claiming land under grants from different States, the appellate 
jurisdiction of the Supreme Court is confined by the Constitution 
to two classes of suits. Cases may come up from both the inferior 
Federal courts and from the State courts of last resort because 
they involve questions arising under the Constitution, treaties, 
or laws of the United States; and cases of all kinds may come up 
from the former courts, which have acquired jurisdiction solely by 
reason of the fact that the parties are citizens of different States. 
In these two classes of cases the Supreme Court exercises widely 
different functions. In cases involving Federal questions there can 
be no doubt whatever of the law to be applied by the court. It is the 
law of its own government; that is, the law of the United States in 
the sphere of its sovereignty. The subject-matter of the suits falls 
under Federal cognizance only; the questions involved arise under 
laws of the United States which are declared to be the supreme 
law of the land, and which are foreign and superior to the laws of 
the quasi-sovereignties of the States which compose the Union. 
That the laws of the United States should be ultimately construed 
by the courts of any other government is a proposition not to 
be seriously considered! In the second class of cases, on the 





1 “Tf there are such things as political axioms, the propriety of the judicial power 
of a government being coextensive with its legislative may be ranked among the num- 
“ber.” Hamilton, The Federalist, No. LX XX. 
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other hand, the Federal jurisdiction is not exclusive, but con- 
current with that exercised by the courts of the States. The sub- 
jects of the suits are not matters of Federal control. The law to 
be administered is not United States, but State law, — the Federal 
courts, of course, act within their own jurisdiction in one sense; 
but that jurisdiction only calls for the administration of the law 
of another government, namely, the State where the controversy 
arose, or in reference to whose laws the parties have dealt, so 
that ultimately the law to be applied is the law of a foreign 
jurisdiction. 

It would seem that upon the question of what is the law of a 
given State the decision of the highest court of that State should 
be conclusive, whether we regard the decision as being itself the 
law or merely as evidence of the law, and that the sole duty of the 
Federal court in the exercise of this peculiar jurisdiction is to 
discover, if possible, from the precedents and analogies to be 
found in the decisions of the State courts, a rule covering the 
case before it, and then to apply that rule. The Federal judges 
should be as much bound by a State decision upon a question of 
State law, as a State court is bound by a Supreme Court decision 
upon a question of Federal law. 

Only thus can the purposes of the jurisdiction be fully an- 
swered. The best contemporary evidence accessible, read in the 
light of recognized principles of statutory construction, supports 
this proposition. Before the adoption of the Constitution, suits 
between citizens of different States were tried in the State courts, 
there being no other. The evil felt and feared in this system was 
the effect of prejudice against suitors who were not citizens, and the 
remedy sought was the creation of an impartial tribunal to admin- 
ister the law of the State in which it sat.) This was the under- 
standing of Hamilton, who, indeed, regarded this jurisdiction as 
auxiliary to the constitutional provision that the citizens of each 
State shall be entitled to all the privileges and immunities of the 
citizens of the several States. “If,” he wrote, “it be a just prin- 
ciple that every government ought to possess the means of ex- 
ecuting its own provisions by its own authority, it will follow that 
in order to the inviolable maintenance of that equality of privileges 
and immunities to which the citizens of the Union will be entitled, 
the national judiciary ought to preside in all cases in which one 





1 Elliott’s Debates, Vol. III. pp. 533, 534, 549, 557, 566. 
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State or its citizens are opposed to another State or its citizens. 
To secure the full effect of so fundamental a provision against all 
evasion and subterfuge, it is necessary that its construction should 
be committed to that tribunal which, having no local attachments, 
will be likely to be impartial between the different States and their 
citizens.” ! The privilege of a citizen of Massachusetts who sues a 
fellow-citizen is to receive a just application of the law of that 
State, and, to comply with the Constitution, the privilege of a 
citizen of Connecticut suing in Massachusetts need be neither 
more nor less, but the same.2 It was to secure this end that 
jurisdiction was conferred upon the Federal courts.’ 

It is worth noting, too, in this connection that since the object 
of the makers of the Constitution was to put the parties upon terms 
of equality, an enlargement of the jurisdiction which favors an alien 
results in an evil of the same degree and character as when a citi- 
zen receives the benefit of the court’s bias.t Moreover, the first 
Congress, many of whose members had taken part in the framing 
of the Constitution, passed a law declaratory on the subject, and 
provided that in the Circuit Courts in trials at common law 
the laws of the several States should be regarded as rules of 
decision.® 

In construing this statute, however, a distinction has been made 
by the court, and ‘the laws of the several States” have been held 
not to include the laws declared by the courts, and to refer only to 
the laws of the Legislature. That the decisions of State courts 
construing State constitutions and statutes should control Federal 
decisions upon the same question seems never to have been doubted 
by the court before Gelpcke v. Dubuque. ‘The judicial de- 
partment of every government, where such department exists,” 
wrote Chief Justice Marshall, “is the appropriate organ for con- 





1 The Federalist, No. LX XX. 

2 The sole object for which jurisdiction of cases between citizens of different 
States is vested in the courts of the United States is to secure to all the administration 
of justice upon the ‘same principle upon which it is administered between citizens of 
the same State.” Mr. Justice Johnson, in Polk’s Lessee v. Wendell, 5 Wheat. 293, 302. 

3 Ibid. 

Mr. Geo. W. Pepper has discussed this whole subject very clearly in a little book 
entitled “ The Borderland of State and Federal Decisions.” 

5 “The laws of the several States, except where the Constitution, treaties, or stat- 
utes of the United States shall otherwise require or provide, shall be regarded as rules 
of decision in trials at common law in the courts of the United States in cases where 
they apply.” Act of Sept. 24,1789. § 34; 1 Statutes at Large, 92; Rev. Stat. § 721. 
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struing the legislative Acts of that government. . . . On this prin- 
ciple the construction given by this court to the Constitution and 
laws of the United States is received by all as the true construc- 
tion; and on the same principle the construction given by the 
courts of the several States to the legislative acts of those States - 
is received as true, unless they come in conflict with the Constitu- 
tion, laws, or treaties of the United States.” ! 

In a later case, Shelby v. Guy,? the Supreme Court, in declar- 
ing the meaning to be given to the words “beyond the seas” in 
a Tennessee statute, said: ‘“‘ Nor is it questionable that a fixed 
and received construction of their respective statute laws in their 
own courts makes, in fact, a part of the statute law of the country, 
however we may doubt the propriety of that construction. It is 
obvious that this admission may at times involve us in seeming 
inconsistencies, as where States have adopted the same statutes 
and their courts differ in the construction. Yet that course is 
necessarily indicated by the duty imposed on us to administer, as 
between certain individuals, the laws of the respective States, ac- 
cording to the best lights we possess of what those laws are.” 

There is certainly no room in this argument for the distinction 
which has been taken. It applies with equal force to all the final 
decisions of State courts. The judicial department of a government 
is not more appropriately engaged in the exposition of statutes than 
in the declaration of unwritten law. The latter is in truth its 
principal business. And the judicial construction of a statute is 
no more a part of the law of a State than any other decision. It is 
liable to be overruled, amended, or qualified, in common with other 
adjudications. The suggestion that a judicial construction makes 
a part of the statute, is more plausible than sound. If a statute in 
New York commands that certain instruments shall be sealed, and 
the Court of Appeals decides that the letters “ L. S.” on those in- 
struments make a seal, is that decision any more a part of the law 
of New York than if it had been made in exposition of the common 
law? It is not literally a part of the statute. To allow to it the effi- 
cacy of written law, admits all that is claimed for a common law 
decision, for few statutes can be interpreted without resorting to 
the common law for rules of construction and for definitions. 
Would the same distinction be made to-day in construing the 
clause of the fourteenth amendment to the Constitution, which 





1 Elmendorf v. Taylor, to Wheat. 152, 159. 2 11 Wheat. 361, 367. 
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ordains that no State shall deny to any person within its jurisdic- 
tion the equal protection ofthe laws”? Does this, too, refer 
only to statutes? Or does it embrace all the rules and regulations, 
legislative and judicial, which govern the relations of citizens to 
each other and to the State? It will be interesting to see how far 
the court will sacrifice to consistency when this question is pre- 
sented to them. 

In individual opinions of members of the court the distinction 
has, in fact, been more than once abandoned. There is no sugges- 
tion of it, for example, in the following dissenting opinion of Mr. 
Justice Johnson in Daly v. James 1: — 


“Upon the question so solemnly pressed upon this court in the argu- 
ment how far the decision of the Court of Pennsylvania ought to have been 
considered as obligatory on this court, I would be understood as entertain- 
ing the following views: As precedents entitled to the highest respect the 
decisions of the State courts will always be considered ; and in all cases of 
local law we acknowledge an established and uniform course of decisions of 
the State courts in the respective States as the law of this court ; that is to 
say, that such decisions will be as obligatory upon this court as they would be 
acknowledged to be in their own courts.” 


In Beauregard v. New Orleans,? Mr. Justice Campbell said of 
this jurisdiction : — 


“ Upon cases like the present, the relation of the courts of the United 
States to a State is the same as that of its own tribunals. They administer 
the laws of the State, and to fulfil that duty they must find them as they 
exist in the habits of the people and in the exposition of their constituted 
authorities. Without this, the peculiar organization of the judicial tribunals 
of the States and the Union would be productive of the greatest mischief 
and confusion.” 


The argument is briefly and forcibly stated in a recent dissent- 
ing opinion of Mr. Justice Field in B. & O. R. R. Co. v. Baugh, 
as follows: — 


“The theory upon which inferior courts of the United States take juris- 
diction within the several States is, when a right is not claimed under the 
Constitution, laws, or treaties of the United States, that they are bound to 
enforce as between the parties the law of the State. It was never supposed 
that upon matters arising within the State any law other than that of the 





1 8 Wheat. 495, 542. 2 18 How. 497, 502. 8 149 U. S. 368, 403. 
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State would be enforced, or that any attempt would be made to enforce 
any other law. It was never supposed that the law of the State would be 
enforced differently by the Federal courts sitting in the State and the State 
courts; that there would be one law when a suitor went into the State 
courts, and another law when the suitor went into the Federal courts, in rela- 
tion to a cause of action arising within the State,—a result which must 
necessarily follow if the law of the State can be disregarded upon any view 
which the Federal judges may take of what the law of the State ought to be 
rather than what it is.” ? 


The decisions in such cases, however, particularly those made 
in the last half century, show plainly that the court does not now 
assent to this view of its duty, and refuses to regard the decisions 
of State tribunals as obligatory upon it. To be sure, it may still 
be said to be the general rule that in determining what is the law 
of a State the Supreme Court will follow the decisions of its high- 
est court; but this rule is stated as one voluntarily adopted by the 
court for one reason or another, and not as a duty imposed upon 
it by the organic law. Thus, in cases involving the title to real 
property, and in questions of wills, inheritance, and descent, as 
well as in most cases of statutory construction, it is almost invari- 
ably the rule that the local decisions will be given a controlling 
effect. The reason usually assigned is, in real property cases, that 
the /ex rei sttae should govern; and, in the other cases, that great 
confusion and mischief would result from the adoption of any 
other rule. The true reason, that the court is administering, not 
its own, but a foreign law, is no longer advanced. 

In two lines of cases of particular importance the Supreme 
Court refuses to follow this general rule, and applies a law of its 
own, though if the reason here suggested for the rule be sound, the 
cases are not distinguishable on principle from those which adhere 
to the rule. The court has repeatedly announced that in mat- 
ters of what is variously called “ general commercial law,” ? “ gen- 





1 The theory of obligation is supported also by the opinions in Dred Scott v. Sand- 
ford, 19 How. 393. The majority of the court in that case concurred in the opinion of 
Mr. Justice Nelson that upon the question of the effect of the plaintiff’s temporary 
residence in a free State they were concluded by the decision of the Supreme Court of 
Missouri. 

“Our conclusion therefore is,” the opinion reads, “upon this branch of the case, 
that the question involved is one depending solely upon the law of Missouri, and 
that the Federal court sitting in the State, and trying the case before us, was bound 
to follow it.” 


2 Oates v. National Bank, roo U. S. 239; Brooklyn City R. R. Co. vw. National 
Bank, 102 U. S. 14. 
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eral law,” 1 “ general jurisprudence,” ? and “ common law,” it will 
not follow the decisions of the local courts, even though the 
construction of a statute be involved; and it is equally emphatic in 
the declaration that it will protect contract rights in all cases where 
the decision of a court under which they have accrued has been 
subsequently overruled by that court.® Of the first line, the 
typical and leading case is Swift v. Tyson; of the second, Gelpcke 
v. Dubuque. 

Swift v. Tyson cane before the court in 1842 on a certificate of 
division of opinion from the Circuit Court for the Southern Dis- 
trict of New York. It was a suit on a bill of exchange by an 
indorsee, a citizen of Maine, against the acceptor, a citizen of 
New York. The defence was fraud and failure of consideration. 
The answer to a bill of discovery, filed by the defendant, disclosed 
that the bill had been taken by the plaintiff in satisfaction of a 
pre-existing debt, and thereupon the question arose on the trial 
whether the defendant was entitled to give evidence of fraud and 
failure of consideration against the plaintiff, as if the suit had been 
between the original parties to the bill,—in other words, was the 
plaintiff a holder for value? This was the question certified to the 
Supreme Court. It was argued for the defendant that by the law 
of New York the satisfaction of a debt in such cases was not a 
valuable consideration, and that the New York decisions should 
be conclusive to admit the evidence. The Supreme Court decided 
that the evidence offered was inadmissible. Mr. Justice Story, in 
delivering the opinion, reviewed the New York cases, and an- 
nounced that in the absence of a positive opinion of the Court of 
Errors on the point, the law of that State could not be regarded 
as finally established. Here, then, seems to have been a proper 
opportunity for the Supreme Court to render an independent judg- 
ment, there being, one might say, no State law governing the case. 
Had the learned justice done this, without more, the case would 
probably have escaped the torrent of hostile criticism that has 
been directed against it. The opinion, however, went on to as- 
sume that it was firmly settled by the law of New York that the 





1 Hough v. Railroad Co., 100 U. S. 213, 226. 

2 Railway Co. v. Prentice, 147 U.S. 101, 106; Insurance Co. v. Broughton, 109 
U. S. 121, 126. 

3 Chicago v. Robbins, 2 Black, 418. 

4 See the cases collected in the note to Burgess v. Seligman, 107 U. S. 20, 34. 

5 In Taylor v. Ypsilanti, 105 U. S. 60, 71, this is said to be ‘“‘no longer open to 
question in this court.” 
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plaintiff had given no consideration, and then declared that the 
Supreme Court was under no obligation to apply that law.1 The 
defendant had urged that the case was controlled by the thirty- 
fourth section of the Judiciary Act, providing that the laws of the 
several States shall be regarded as rules of decision in trials at 
common law in the courts of the United States in cases where 
they apply; and there was no answer to this, except to say that 
the law of a State is not to be found in the decisions of its courts. 
The question of judicial legislation, as already defined, was there- 
fore plainly involved. The opinion met the issue without evasion, 
and adopted the old fiction without hesitation. . 


“Tt will hardly be contended,” it said, “that the decisions of courts 
constitute laws. They are at most only evidence of what the laws are, 
and are not of themselves laws. They are often re-examined, reversed, 
and qualified by the courts themselves, wherever they are found to be 
either defective, or ill-founded, or otherwise incorrect. The laws of a 
State are more usually understood to mean the rules and enactments 
promulgated by the legislative authority thereof, or long established local 
customs having the force of laws. ... We have not now the slightest 
difficulty in holding that this section upon its true intendment and con- 
struction is strictly limited to local statutes and local usages of the 
character before stated, and does not extend to contracts and other 
instruments of a commercial nature, the true interpretation and effect 
whereof are to be sought, not in the decisions of the local tribunals, but 
in the general principles and doctrines of commercial jurisprudence.” 


This decision is the origin of the anomalous doctrine of the 
general commercial law, now firmly established in the jurispru- 
dence of the United States. Few defend it now on any ground 
but that of expediency, and the decisions which apply it admit by 
a fair implication that its title to respect rests chiefly on prescrip- 
tion.” Certainly it is difficult to define the position of the general 





1 This doctrine is now established by many decisions. See the cases reviewed in 
Mr. Justice Brewer’s opinion in B. & O. R. R. Co. v. Baugh, 149 U. 8. 368. 

In Watson v. Tarpley, 18 How. 517, the court, in deference to the general commercial 
law, refused to apply a statute of Mississippi prescribing the time when the payee or 
indorsee of a bill of exchange, upon refusal to accept by the drawee, can sue the drawer. 
The opinion, curiously enough, was delivered by that most determined upholder of State 
rights, Mr. Justice Daniel. 

2B. & O. R. R. Co. v. Baugh, 149 U. S. 368. Mr. Justice Field in that case ex- 
presses his repentance that he ever assented to the doctrine of Swift v. Tyson, and 
declares his faith (p. 403) that “this, like other errors, will in the end die among its 
worshippers.” 
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commercial law before this case. In what sense was it “ general”? 
If by this is meant that it was the law in a great majority of juris- 
dictions professing to be governed by the same law, it was none 
the less not the law of New York, as declared by the authority 
established finally to determine that law. If it means that it was 
the law of the United States, as distinguished from the several 
States, the authority to pronounce and enforce it must be found in 
the Constitution, and the Constitution makes no reference to the 
subject. What was really done by Swift v. Tyson was to provide 
an unusually clear example of the very truth which the opinion 
denied. It created for commercial cases a common law of the 
United States. Before that, the existence of such a thing had often 
been denied.!. The rule of the case is law now, because the United 
States government through its courts and marshals will enforce it. 
It was not law before that case, however commendable to reason, 
because there was no government or authority to enforce it. 

For our present purpose it is to be noted that on the admission 
made in the opinion as to the law of New York, the case was one 
which squarely raised the question whether or not the decisions 
of courts are laws, that is, whether or not judges make law, and 
that the court answered it in the negative, rating the decisions of 
courts even below local customs in this respect. To this opinion 
the court has since clung, if one may judge solely by what it has 
said on the subject. Let us now see if it has uniformly acted 
upon it. 

Gelpcke v. Dubuque required a construction of certain sections 
oi the Constitution and of a statute of the State of lowa. The 
Supreme Court of that State prior to 1859 had rendered a series 
of decisions? upholding the right of the Legislature to authorize 
municipal corporations to subscribe for the bonds of railroad com- 
panies whose lines extended beyond the corporate limits. In 
1859 the court, though conceding that bonds issued under such 
laws were valid in the hands of innocent purchasers, decided by a 
narrow majority to restrain a proposed issue.* In 1862 the turn 
about was completed by a unanimous decision squarely overruling 





1 Tucker’s Blackstone, Vol. I. Appendix, 422-433; Wheaton v. Peters, 8 Pet. sor, 
658. 

2 Dubuque Co. v. Pacific R. R. Co., 4 Greene, 1; The State v. Bissel, 4 Greene, 
328; Clapp v. Cedar Co., 5 Iowa, 15; Ring v. Johnson Co., 6 Lowa, 265; State v. 
Johnson Co., 10 Iowa, 157. 

8 Stokes v. County of Scott, 10 Iowa, 166. 
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the prior cases, and holding that the Legislature was forbidden by 
the Constitution to grant such an authority.! 

Meantime, in July, 1857, the city of Dubuque, acting under 
legislative authority, issued certain coupon bonds in payment for 
stock of the Dubuque Western Railroad Company. The bonds 
were payable to bearer in New York. Default was made in the 
payment of interest, and the plaintiffs, who were holders for value, 
sued the city on the overdue coupons in the United States District 
Court for the District of Iowa, then sitting as a Circuit Court. 
The defence was that the law authorizing the bonds was unconsti- 


tutional. 


To the alleged conflict between the law and the Con- 


stitution the plaintiffs demurred. The demurrer was overruled 
and judgment entered for the defendants, whereupon the plaintiffs 
sued out awrit of error to the Supreme Court of the United States, 
which reversed the judgment and sent the case back for trial. 

The case turned wholly upon the question of legislative power, 
and it was urged for the city that inasmuch as this question had 
been decided adversely to the power by the Supreme Court of 
Iowa, it only remained for the Supreme Court of the United States 
to apply the undoubted law of the State and to affirm the judg- 
ment. This view of their duty, however, was not acceptable to 
the court, and all the judges, except Mr. Justice Miller, who vigor- 
ously dissented, concurred in the feeble and impertinent? opinion 
delivered by Mr. Justice Swayne, who advanced as the court’s 
reasons for disregarding the Iowa decision (1) that the law could 
not be considered settled, since the Supreme Court of Iowa had 
once changed its mind and might do so again; and (2) that if it 
were settled, it could only apply in future, and was harmless to 
invalidate contracts made before its declaration. ‘“ The sound and 
true rule is,” the opinion quoted from Ohio Life and Trust Co. v. 
Debolt,® ‘that if the contract when made was valid by the laws 
of the State as then expounded by all departments of the govern- 
ment, and administered in its courts of justice, its validity and 





1 The State v. County of Wapello, 13 Iowa, 388. 

2 “ We shall never immolate truth, justice, and the law, because a State tribunal has 
erected the altar and decreed the sacrifice.” 1 Wallace, 206. 

8 16 How. 416, 432. This case came to the Supreme Court by writ of error to the 
Supreme Court of Ohio, and the Federal question involved was whether the obligation 
of a contract was impaired by an Act of the Legislature of that State. The existence 
of a contract in the case was held to be a question for the independent judgment of the 
Supreme Court. The opinion of Mr. Chief Justice Taney had therefore no application 


at all to Gelpcke v, Dubuque. 





























SUPREME COURT ON JUDICIAL LEGISLATION. 345 


obligation cannot be impaired by any subsequent action of legis- 
lation, or decision of its courts altering the construction of the 
law.” } 

It is a sufficient answer to the first reason that the Supreme 
Court of Iowa was fully competent to reverse its own decisions, if 
so inclined, and that the law upon any subject cannot be said to be 
unsettled because it may have passed through changes. The 
second reason is what has made the opinion memorable, and that 
which concerns the present discussion. To abide firmly by Swift 
v. Tyson the court should have considered neither local ruling as 
law, but only as evidence of the law. The earlier decisions, when 
declared to be false evidence, lost all effect, and became as if they 
had never existed, and contracts based upon faith in them had 
no legal foundation whatever, and were entitled to no protec- 
tion from any tribunal. The duty of the Federal court, assuming 
it not to be bound by the decision of the Iowa court, would then 
have been to examine the question on its merits and to deliver an 
independent judgment on the validity of the statute relied upon. 
This, however, is precisely what the court did zot do. It gave no 
consideration to the relative merits of the contradictory Iowa 
decisions, but announced that the earlier cases would be followed 
because they had induced contracts in good faith. ‘ However,” 
said the opinion, “ we may regard the late case in Iowa as affecting 
the future, it can have no effect upon the past.” This is language 
for a statute, not for a judicial decision, which, according to the 
doctrine of Swift v. Tyson, declares not only what the law is and 
shall be, but what it was. Indeed, so far as the opinion is to be 
regarded as evidence, the judges in the majority, if they were not 
consciously exceeding their lawful authority,? acted under the im- 
pression that they were exercising the jurisdiction given to them 
by the Constitution to protect contracts. ‘The rule of Ohio 
Life and Trust Co. v. Debolt,” it is said, “‘embraces this case.” 
The principle of that case “applies where there is a change of 
judicial decision as to the constitutional power of the Legislature to 
enact the law. .. . To hold otherwise would be as unjust as to hold 





1 The rule of Gelpcke v. Dubuque has been often affirmed. Green County v. Con- 
ners, 109 U. S. 105; County of Ralls v. Douglass, 105 U. S. 728, 732; Olcott v. Super- 
visors, 16 Wall. 678; Taylor v. Ypsilanti, 105 U. S. 60, 71; Cooley’s Const. Lims. 474, 
477 (4th ed.); Dillon’s Mun. Corp. § 46. 

2 “Tt is the settled rule of this court in such cases to follow the decisions of the 
State courts. But there have been heretofore in the judicial history of this court, as 
doubtless there will be hereafter, many exceptional cases.” 1 Wallace, 206. 








346 HARVARD LAW REVIEW. 


that rights acquired under a statute may be lost by its repeal.” 
This conclusion is strengthened by the expressions of the court in 
cases expressly based upon Gelpcke v. Dubuque. In Township of 
Pine Grove v. Talcott,! for example, the court said : — 


“The national Constitution forbids the State to pass laws impairing 
the obligation of contracts. In cases properly brought before us that 
end can be accomplished unwarrantably no more by judicial decisions 
than by legislation.” 


So, too, in Douglass v. County of Pike,? Chief Justice Waite 
said : — 


“The new decisions would be binding in all respects as to all issues 
of bonds after they were made; but we cannot give them a retroactive 
effect without impairing the obligations of contracts long before entered 
into. This we feel ourselves prohibited by the Constitution of the United 
States from doing. . . . The true rule is, to give a change of judicial 
construction in respect to a statute the same operation on contracts and 
existing contract rights that would be given to a legislative amendment ; 
that is to say, make it prospective but not retroactive.” 


Upon this ground, that it presented a Federal question of the 
impairment of the obligation of a contract, some writers have 
supported the case. Mr. Conrad Reno® and Mr. William B. 
Hornblower‘ both appear to regard this as the true and sufficient 
basis of the decision, ard in this opinion they are in evident accord, 
as has been shown, with the judges who made it. That an exten- 
sion of tlie Federal jurisdiction to the protection of contracts from 
judge-made law as well as from statutes, would be legislation in the 
interest of justice and fair dealing, is readily admitted; but the 
great obstacle in the way of supporting the decision on this view is 
that the Iowa decision, which, it is claimed, impaired the obligation 
of a contract, was not in any proper sense before the court. The 
writ of error was directed to the United States District Court, not 
to the Supreme Court of Iowa. The litigation in the former court 
was between Gelpcke and the city of Dubuque, in the latter 
between the State, on the relation of a domestic corporation, and 
the County of Wapello. The Supreme Court decision cannot 
therefore be regarded as a reversal of the decision of the lowa 





1 19 Wall. 666. 2 ror U. S. 677. 
3 “Tmpairment of Contracts by Change of Judicial Opinion.” 23 Am. Law Rev. 190. 
4 “Conflict between Federal and State Decisions.” 14 Am. Law Rev. 211, 216. 
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court. Furthermore, if we examine the Constitution from the 
point of view of those who framed it, it is plain that in declaring 
“no State shall pass a law impairing the obligation of contracts,” 
it could not have been intended to include the decision of a court 
under the term “law.” The mischief at which the prohibition 
was aimed had not been felt in the courts, but in the legislatures.! 
The language of the clause, too, forbids such an interpretation. 
Even the most thorough-going disciple of Austin would hesi- 
tate to speak of a court’s “ passing” a law, and the statesmen 
and lawyers of a century ago were still under the spell of the 
fiction that all decisions are merely declaratory. A decisive 
test of this view is a writ of error directed to the Supreme Court 
of a State on the ground that its decision has impaired the obli- 
gation of a contract. According to Mr. Justice Swayne and the 
writers mentioned, such a writ should be supported, there being 
no distinction in the prohibition between legislative and judicial 
acts. Mr. Reno, indeed, cites cases? to show that such a writ has 
been sustained; but they will not bear investigation. In each 
of them it was a statute, as construed by the court, which was 
averred to violate the Constitution. The question of construction 
was not open to review, and the only question raised was whether 
the statute, bearing the meaning fixed by the Supreme Court of 
the State, was forbidden by the Constitution. The position of the 
Supreme Court with respect to the State decisions was this: — 

We must take your law to be correctly interpreted by your own 
courts, and if, so interpreted, it impairs the obligation of a contract, 
it is our duty to set it aside. This is a very different thing from re- 
versing a decision of the Supreme Court of a State, because it 
impairs the obligation of a contract. If in Gelpcke v. Dubuque 
the statute had threatened innocently acquired contract rights, the 
case would be analogous to those cited by Mr. Reno. Instead of 
this, the contract sued upon in that case had no other foundation 
but the statute. At the present time this question is no longer 
open, for in New Orleans Waterworks Co. v. Louisiana Sugar Co.,8 
the court has decided that such a writ of error will not lie. It is 
the unanimous opinion of the court, as delivered by Mr. Justice 
Gray, that: — 





1 The Federalist, No. XLIV. 

2 Life Ins. Co, v. Debolt, 16 How. 416; Boyd v. Alabama, 94 U. S. 645; Wright v. 
Nagle, 1o1 U. S. 794; Louisiana v. Pillsbury, 105 U. S. 278, 294-295. 

8 125 U. S. 18, 30. 
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‘‘In order to come within the provision of the Constitution of the 
United States, which declares that no State shall pass any law impairing 
the obligation of contracts, not only must the obligation of a contract 
have been impaired, but it must have been impaired by a law of the State. 
The prohibition is aimed at the legislative power of the State, and not at 
the decisions of its courts.” ? 


Another writer has found means to support the decision without 
calling to his aid the supposed Federal question. Professor James 
B. Thayer has given his approval to the principle of Gelpcke v. 
Dubuque as “a rule of administration” to be followed by the 
Federal courts.2_ He points out that to require the Federal courts 
to follow the State decisions in every case would defeat the purpose 
of the jurisdiction, since, if the law of the State and Federal courts 
were the same in all cases without exception, the effect of prejudice 
against non-residents would be equally operative in both tribunals. 
That some rule of administration is necessary to attain the end of 
the jurisdiction may be conceded, as it appears to the writer, with- 
out accepting either his definition of the rule or his conception of 
the cases in which it should be applied. “If,” he says, “the rule 
be understood in this sense only, that any contract which was held 
good at the time of making it by the highest court of the State, 
and which came within a reasonable interpretation of the State con- 
stitution and law, will be sustained in the United States courts, I 
think it is a sound one and should be upheld.” The application of 
the rule he would confine to classes of cases where the State courts 
are likely to be under a local bias. But just here appears to be 
the real difficulty. Where a local bias has affected the decision of 
the State court, it is undoubtedly the duty of the Federal court to 
examine the issue independently of the State decision, to inquire, in 
effect, whether the law of the State has not been changed for the 
purposes of a particular case and to the prejudice of a citizen of 
another State. The object of the jurisdiction, it must be remem- 
bered, is to secure the same law for an alien that would be applied 
in the case of a citizen. But the rule announced in Gelpcke v. 
Dubuque ignores this object, and declares, as qualified by Pro- 





1 Mr. Justice Miller had already formed this opinion before his dissent in Gelpcke 
v. Dubuque. In Knox v. Exchange Bank, 12 Wall. 379, 383, he said : — 

“Tt must be the Constitution or statute of the State which impairs the obligation of 
a contract, or the case does not come within our jurisdiction.” His opinion in Rail- 
road Co. wv. Rock, 4 Wall. 181, is to the same effect. 

2 Gelpcke v. Dubuque, 4 Harv. Law REV. 311. 
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fessor Thayer, that, provided the ruling of the first decision is per- 
missible or within reason, it will be followed, whether it be right 
or wrong. 

This is more than the occasion calls for. Why there should be 
such a rule of law for contracts brought in this way before the 
Federal courts, more than for any other contracts, it is not easy to 
see. Professor Thayer’s careful limitation of the rule to this pecu- 
liar jurisdiction seems a tacit admission that the rule cannot be 
defended as a principle of general jurisprudence. Why is such 
a principle any more applicable to the decisions of State courts 
than to those of the Supreme Court itself? 

In Hepburn v. Griswold,! the court declared the Legal Tender 
Act invalid as applied to contracts made before its passage, and in 
Knox v. Lee? this decision was overruled and the Act was held 
constitutional. Is the latter decision to be held inapplicable to 
the case of a party who purchased a money obligation after the 
former had been rendered, and presumably upon the faith of it? 
To answer affirmatively illustrates the danger of introducing the 
practice of considering prior decisions otherwise than upon their 
merits, and the confusion in the law which would result were such 
decisions to be judged according to the positions assumed by 
parties in reliance upon them. The burden of showing the neces- 
sity of such a practice in the jurisdiction now under examination 
rests upon him who affirms it. 

In overruling Hepburn v. Griswold, the court exercised a power 
which in Gelpcke v. Dubuque it denied to the Supreme Court of 
Iowa. Why should a retroactive decision to the prejudice of con- 
tracts made on the faith of a prior decision be bad in the one case 
and good in the other? The Supreme Court itself would doubtless 
repudiate the suggestion that the rule is one of general application 
in contract cases. How does the object of the Federal courts’ 
jurisdiction in cases where the parties are citizens of different 
States require such a rule? Has it any connection with that juris- 
diction unless the constitutional prohibition is invoked and the 
analogy of a retroactive legislative act is applied? 

Inasmuch as the general rule is confessedly to follow the last 
State decision, it would seem that, without the suggestion of any 
principle to distinguish the cases affected by local prejudice, the 
argument which makes such a course exceptional is fairly open to 





1 8 Wall. 603. 2 12 Wall. 457. 
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suspicion. Granting that the case is one to which the general rule 
is not applicable, what need is there for any rule of administration 
beyond those provided by the principles of law which the facts in- 
volve? The necessity for a special rule of administration extends 
only to a demarcation of the cases in which the last State decision 
should not be followed, and the inquiry properly should be, not 
whether the first and overruled decision is permissible, but whether 
the last decision, changing the law, can reasonably be upheld. If 
not, a fair presumption is afforded that the law was made for the 
particular case and to the special prejudice of an alien. In such 
a case the Federal court may well say: To follow this decision 
would defeat the end of our jurisdiction, and we refuse to do so. 
The question of permissible interpretation, the writer suggests 
with all deference, appears to be misplaced, and should be directed 
not to the decision in view of which the contract was made, but to 
the decision overruling it. The Supreme Court of a State has the 
undoubted right to overrule its own decisions, that is, to change 
the law of the State; and except in the one case of a decision 
against an alien so palpably contrary to reason as to afford a 
presumption that the court was influenced by local prejudice, it is 
the duty of the Federal court in applying the law of the State to 
follow the State court and to acquiesce in the change. Such a 
rule would introduce no new and hitherto unsuspected principle 
into the law of contracts, and would abundantly answer the pur- 
pose of the jurisdiction. 

The object of discussing these different views of the case has 
been to show that the decision in Gelpcke v. Dubuque cannot be 
supported without an appeal to the now discredited Federal ques- 
tion. This appeal the judges who decided that case had no hesi- 
tation in making, and, having made it, they declared that the 
decision of a court of final resort was the law, —was, in fact, 
precisely equivalent to a statute, and fell equally within the con- 
stitutional prohibition. 

The result of comparing these famous cases in their bearing 
upon the extent of legislative power to be attributed to the 
decisions of courts, if the above reasoning is not unsound, is to 
perplex the student with an unavoidable, though unintentional, 
contradiction in the decisions of the Supreme Court. The many 
decisions upon the authority of Swift v. Tyson declare that the 
decisions of courts of justice do not make the law, whereas the 
cases that follow Gelpcke v. Dubuque as confidently assert the con- 
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trary. Not the least curious feature of this inconsistency is that 
it should be illustrated in cases in which the court enlarged its 
own jurisdiction by decisions having all the legislative quality and 
more than the potency of an Act of Congress. This usurpation 
of a jurisdiction not given by the Constitution has been the subject 
of much comment. The conflict of opinion indicated upon the 
question of judicial legislation seems not less worthy the attention 
of those interested in the philosophy of our law and the study of 
its primary elements. 


William H. Rand, Fr. 
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Harvarp Law ScHooL AssociATION. — The next annual meeting of 
the Harvard Law School Association, on the day before Commencement, 
promises to be a notable one in several respects. It marks the twenty- 
fitth year of Professor Langdell’s service as Dean of the school,—a 
period full of meaning for all students of legal education, — and it is 
expected that the spirit of the occasion will find a most worthy exponent 
in the person of Sir Frederick Pollock, the orator of the day. A formal 
acceptance has been received from that distinguished jurist, whose hearty 
sympathy with the aims and methods of the school has endeared him 
to all interested in her progress, and he has definitely announced that 
he will attend. Sir Frederick, no doubt, will be received by the asso- 
ciation ez masse, and with such an ovation as his eminent talents and 
great friendliness to the school and her cause demand. 





Lexow ComMITTEE. — Harsh comments have been passed upon the 
modes of procuring testimony which the Lexow Committee has em- 
ployed. That quasi-judicial tribunal, it is asserted, in the course of its 
examination has departed from the most time-honored and cherished 
principles of our law of evidence, and has adopted in their stead that 
inquisitorial probing into the presumed guilty knowledge of the witness 
which obtains on the Continent, but has always been regarded with strong 
aversion by English-speaking peoples. 

In this objection there is undoubted force; but it may well be ques- 
tioned whether its truth involves as a seguztur the utter condemnation of 
the methods of examination which the committee has used. No danger 
to the bench is feared, even the most severe critics do not anticipate 
that, — but, at the most, dread the possible use which may be made of 
this procedure in similar investigations, in New York, at least. Suppose, 
however, such labor crowned with a far-reaching success which might 
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not have been gained had the less searching common-law system been 
used, are the only adequate means to be rejected in order to be in strict 
accord with the spirit of our law? There certainly is some room for 
argument on either side, and it is, perhaps, worthy of serious considera- 
tion whether after all it might not be better, in political investigations of 
this nature, to use the Continental instead of the common-law mode, — 
the rule best calculated to benefit the public rather than that best fitted to 
protect the individual. 





Leisy v. HARDIN AND PLUMLEY v. MassacHuSeTrs. — Intoxicating 
liquor is regarded by the majorities which pass prohibition laws as some- 
thing the open sale of which “may cheat the people into purchasing 
something which they do not intend to buy, and which is wholly different 
from what its condition and appearance import.’”? At least prohibition 
tracts are full of men lured into rum-shops, buying there something of 
whose real nature they are ignorant. Yet according to the very last de- 
cision of the Supreme Court, Dec. 10, 1894, in the case of Plumiey v. 
Massachusetts (15 Sup. Ct. Rep. 154), Leisy v. Hardin (135 U.S. 100), 
known as the “original package ” decision, ‘* does not justify the broad 
contention that a State is powerless to prevent the sale of articles 
manufactured in, or brought from another State and subjects of traffic 
or commerce, if their sale may cheat the people into purchasing some- 
thing they do not intend to buy, and which is wholly different from 
what its condition and appearance import.” Accordingly, a statute of 
Massachusetts which forbids the sale of oleomargarine in color resem- 
bling butter (and that even if vendor and purchaser know it to be 
oleomargarine, as a late Massachusetts decision shows) is upheld as 
constitutional. “The Constitution,” says Mr. Justice Harlan, delivering 
the opinion of the court, “does not secure to any one the privilege of 
defrauding the public,” and “it is within the power of a State to exclude 
from its markets any compound manufactured in another State . . . the 
sale of which may . . . cheat the general public into purchasing that which 
they may not intend to buy, and which is wholly different from what its 
condition and appearance import” (15 Sup. Ct. Rep. 158). 

One is put by this decision rather into a quandary. Why is oleomar- 
garine so bad and liquor so good? One can more easily see why free 
rum should be bad and free oleomargarine good, and if Leisy v. Hardin 
and Plumley v. Massachusetts are to stand together, it will indeed be hard 
to tell how the Supreme Court will treat the next article of interstate com- 
merce which is excluded from some State. The more reasonable supposi- 
tion is that the earlier case is overruled. “It is sufficient to say of Leisy 
v. Hardin,’ says Mr. Justice Harlan, “that it did not in form or sub- 
stance present the particular question now under consideration.” If this 
is not the polite distinguishing away which will entitle the next editor of 
Greenleaf’s overruled cases to include Zeésy v. Hardin, it is hard to say 
what Plumley v. Massachusetts decides, or upon what principle the Supreme 
Court intends to go. 

Fuller, C. J., Field and Brewer, JJ., dissent, holding, as Fuller, C. J., 
neatly puts it, that “the concession destroys the rule by an unnecessary 
exception.” It will be noticed that the dissenters are a majority of the 
five judges still on the bench who sat on the case of Lezsy v. Hardin, and 
that the four latest additions to the bench are in the present majority which 
decides Plumley v. Massachusetts. 
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TwIcE IN JEOpARDY. — If the newspaper accounts are correct, the 
Supreme Court of Connecticut has recently rendered a decision which 
will attract much attention. It is reported that in a criminal case (State 
v. Lee) the State has secured a new trial on appeal for error of law.” In 
the court below the prisoner was acquitted of having caused the death of 
a patient by a criminal operation. By the decision of the Supreme Court 
he is subjected to a second trial without his consent. There is no reason 
to believe this decision unsound. The Fifth Amendment in the United 
States Constitution, providing that no person be ‘subject for the same 
offence to be twice put in jeopardy of life or limb” is now admitted to 
be a restriction on the Federal Government alone (108 Mass. 5 ; 7 Peters, 
243; 20 How. 84). The Constitution of Connecticut contains nothing on 
the subject, so that a statute providing for a second jeopardy would be 
constitutional (Green Bag, vi. 373). Connecticut has a statute allowing the 
State an appeal for error of law in criminal cases (Gen. Stat. Conn., § 1637, 
being Conn. Stat. 1886, ch. 15). Several other States have similar stat- 
utes, but they are not construed to give the prosecution a new trial after 
acquittal. (Cf. McClain’s Iowa Code, §$ 5921, 5924; Bish. New Crim. 
Law, 8th ed., I., § 1024.) That is, however, because of restrictions in 
the State Constitutions as to second prosecutions. In Maryland, where 
no such restriction is contained in the Constitution, the State has been 
allowed to secure on writ of error a reversal of a judgment given in favor 
of the defendant; and this, apparently, in the absence of statute (S¢a/e 
v. Buchanan, 5 Har. & J. 317). In Connecticut there is no constitu- 
tional difficulty in the way, and there does not seem to be any very good 
reason why the plain words of the statute should not be given the mean- 
ing attached to them in Staze v. Zee. As a matter of justice, it is difficult 
to see why the State should not have a new trial if there has been error 
in the proceedings. Why the rule forbidding a second jeopardy should 
apply here, and not where the trial has been on a defective indictment, is 
not very plain as a question of abstract justice. ‘That the law is as stated 
is probably not to be explained by the circumstance that new trials came 
into use after the rule as to a second jeopardy had become settled. The 
law would probably have been the same even had new trials been of 
ancient origin. For, until within a comparatively recent time, carrying a 
criminal case up has generally been regarded as simply a further means 
of defence. That was the Continental view also, to the establishment of 
which Carpzow contributed more, perhaps, than any one else. If such a 
view ever was justified on political grounds, or grounds of expediency, it 
hardly seems to be now. Has not the time come to put the State on the 
same footing as the prisoner with regard to all means of modifying or 
reversing a judgment and obtaining a new trial? ‘That is the law gene- 
rally on the Continent under the codes. Such a change might be made 
by statute in several of our States, where there is no jeopardy clause 
in the Constitution (Maryland, Massachusetts, Vermont, and Virginia, 
and perhaps others. Colorado already has a sufficient provision in her 
Constitution). 

Although the decision in the principal case is to be supported by reason 
of the Connecticut statute, the court seems in one place to use language 
very general in application. It is suggested that the first jeopardy is not 
exhausted until all the means have been used to secure a new trial. That 
is not the settled practice, and such a view would not be likely to meet 
with general acceptance. 
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CoNnTRACTS IN RESTRAINT OF TRADE. — The case of Zhorsten Norden- 
Seélt v. The Maxim Nordenfelt Co. (1894, Ap. Cas. 535) comes in happy 
seasons to clear up the subject of contracts in restraint of trade, which 
the course of recent judicial opinion in England had left in a rather 
dubious condition. In Rousillon v. Rousillon (1880, 14 Ch. D. 351), 
Fry, J., said: “It is urged that over and above the rule that the contract 
shall be reasonable, there exists another rule, namely, that the contract 
shall be limited as to space. ... I adhere to those authorities which refuse 
to recognize this latter rule.” In Davies v. Davies (1887, 36 Ch. D. 359), 
the court went out of their way to discuss this point, though not involved 
in the decision of the case. Cotton, L. J., said the rule was that “if a 
covenant is in any way limited, either sufficiently as regards space, or 
sufficiently as regards time, then it will not be considered as an absolute 
restraint of trade, and’ then the question as to whether the limit is reason- 
able will come into consideration.” But “the law does not allow an 
absolute covenant to give up trade.” Fry, L. J., however, stuck to his 
old view, while Bowen, L. J., did not express a decided opinion either 
way. In Badische Anilin und Soda Fabrik v. Schott, Segner, & Co. 
(1892, 3 Ch. D. 447), the court showed its strong approval of the view 
advanced by Cotton, L. J., in Davies v. Davies. 

In Nordenfelt v. Nordenfelt Co., however, although the only point in- 
volved was whether a covenant not to engage in a certain occupation for 
twenty-five years was good, the Lords not only decided that it was, but 
also asserted that the only test was reasonableness, —z. ¢., that the cov- 
enant should not exceed what the protection of the covenantee required. 
Lord Herschell says (p. 548): “I think that a covenant . . . must be 
valid where the full benefit of the purchase cannot be otherwise secured 
to the purchaser.” Lord Ashbourne remarks (p. 558): “I do not regard 
the distinctions of any practical importance, because, as in the present 
case, the inquiry as to the validity of all covenants in restraint of trade 
must now ultimately turn upon whether they are reasonable, and whether 
they exceed what is necessary for the fair protection of the covenantees.” 
This sentiment appears to have been that of most of the Lords, and may 
now, it would seem, be regarded as the settled law of England. 





SELF-DEFENCE. — State v. Evans, 28 S. W. R. 8 (Mo.), decides that 
one whose life has been threatened may arm himself and knowingly go 
into the vicinity of the threatening party ; and that the mere fact that he 
does so in the expectation of being attacked will not deprive him of the 
right to take life in self-defence. 

The decision seems a sound one. A man may surely.go where legiti- 
mate business calls him, although he knows he is likely to be molested. 
The court says, however: “The fact that defendant expected an attack 
did not abate one jot or tittle his right to arm himself in his own proper 
defence, nor to go where he would, after thus arming himself.” Might 
not the right to go where his enemy was, in such a case, be made de- 
pendent on whether some legitimate business called him there? It is 
said that the right to take life in self-defence is founded on necessity 
(Foster, C. L. 273). Is there any real necessity when the threatened 
party seeks out his enemy for the mere purpose of provoking by his 
presence an execution of the threat? The principle that a conflict for 
blood should, if possible, be avoided seems a humane and safe one, and 
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the text-books and cases are not without dicfa in its support (1 Bish. 
New Crim. Law, § 869; Com. v. Crum, 58 Pa. 9; Gilleland v. State, 44 
Tex. 356). 

The following passage shows that some such idea was present to the 
minds of the old lawyers, and is of interest in this connection: “ But if 
one were threatened that if he should come to such a market, or into 
such a place, he should there be beaten, in that case he could not assem- 
ble persons to help him go there in personal safety, for he need not go 
there, and he may have a remedy by surety of the peace” (Anon. Y. B. 
21 Hen. VII. 39, pl. 50). 


COMPENSATION FOR IMPROVING ANOTHER’S PROPERTY WITHOUT RE- 
quest. — The Supreme Court of North Carolina, in Gaskins v. Davis, 
20 S. E. R. 188, decides that one who cuts logs on another’s land by 
mistake cannot, when they are retaken by the lawful owner, claim com- 
pensation for their increase in value caused by his having transported 
them to market. The action was by the lawful owner for damages for 
cutting other logs, and defendant sought to counter-claim. 

Had the mistaken wrongdoer sufficiently changed the nature or en- 
hanced the value of the logs to acquire title to them by accession, the 
measure of damages would have been limited to the value of the logs at 
the time of the conversion. The same rule would have applied in many 
jurisdictions if there had been no accession, and the real owner had 
brought trover for the logs instead of retaking them. In both cases 
defendant would, in effect, have been compensated for the increase in 
value which his labor had brought about. It seems unfortunate that in 
the single case where there has been no accession, and the logs are re- 
taken by the owner, the right to compensation should be denied. In 
Isle Royal Mining Co. v. Hertin, 37 Mich. 332, a similar log case, the 
claim was denied because to allow it would be to offer a “ premium to 
heedlessness and blunders.” ‘The rule of damages in accession and 
trover seems equally lenient to blunderers, and has not been found dis- 
astrous in practice. 

It is rather difficult to distinguish the cases on principle from those in 
which a right to compensation in equity has been allowed for improve- 
ments to land made under a mistaken belief of ownership (Alea v. 
Griffin, 2 Dev. & B. Eq. 9 (N. C.); Rodman, J., in Potter v. Mardre, 
74 N. C. 40). A decision to much the same effect was made in Bright 
v. Boyd, 1 Story, 478; 2 Story, 608. And see Keener, Quasi-Contracts, 
385, 386. 

The analogy was noticed by the court in the principal case. 








CoMPARATIVE NEGLIGENCE. — The Review has received a letter from 
Mr. E. Parmalee Prentice, of Chicago, kindly calling attention to the fact 
that in the note on Comparative Negligence, in the January number, the 
future of that doctrine was suggested in a somewhat more cautious way 
than the situation requires. For this view he cites Raz/way Co. v. Hes- 
sion, 37 N. E. R. g05-g07; City of Lanark v. Dougherty, 38 N. E. R. 
892; ron Co. v. Martin, 115 Ill. 358; Wenona Coal Co. v. Holmquist, 
38 N. E. R. 946, and adds that ever since the Martin case that rule has 
been regarded by the Chicago Bar as discredited. Whatever weight may 
be given to the earlier cases, the opinion of the local bar on this question, 
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and the cases of Zanark v. Dougherty, and Coal Co. v. Holmquist (above 
cited), reported since the writing of the note on this subject, are un- 
doubtedly, as Mr. Prentice suggests, to be regarded as rendering the 
doctrine of Comparative Negligence obsolete and no longer law. 





RicE v. D’ARVILLE AND JOHNSON v. GIRDWOOD AFFIRMED. — Rice v. 
D Arville, 8 Harvarp Law REvIEw, 172, has been affirmed by the Su- 
preme Court of Massachusetts, which seems explicitly to deny, as Mr. 
Justice Holmes did below, the English case of Lumley v. Wagner, 1 De G. 
M. & G. 604. But the main ground of the decision, so far as the incom- 
plete report at hand shows, is that the plaintiff was unable to do his part 
of the affirmative contract, and therefore not entitled to equitable relief 
in the negative branch. ‘The decision above is then by no means so far- 
reaching as the principle laid down below. 

Fohnson v. Girdwood, 28 N. Y. Suppl. 151, commented on 8 HARVARD 
Law Review, 222 (“Can one cheated into pleading guilty maintain an 
action for it?’’), had been affirmed in the Court of Appeal, without opinion 
or reasons for the decision, on October 9. It is to be regretted that the 
commendable zeal of that court to keep up with its docket should de- 
prive the profession of discussion on a case of the first impression with 
such novel facts and raising so interesting a question. 





RECENT CASES. 


AGENCY — EMPLOYER’S STATUTORY LIABILITY — Ways, WorKS, AND MACHIN- 
ERY. — Held, that loaded freight cars received by a railroad company from and belong- 
ing to another road, are part of “the ways, works, and machinery” of the railroad, 
within the meaning of a statute similar to the English Employer’s Liability Act. 
Bowers v. Connecticut River R. R. Co., 38 N. E. Rep. 508 (Mass.). 

While this case turns upon the construction of a statute, yet it is interesting because 
of the prevalence of statutes of this kind. A different construction was given the 
statute on facts which are hardly distinguishable in Coffe v. R. R. Co., 155 Mass. 21, 
where it was held that empty cars belonging to another company and being returned to 
that company by the defendant, were not part of “ the ways, works, and machinery ” of 
the defendant. The point is now settled in Massachusetts in accordance with the 
principal case by St. 1893, c. 359, which expressly provides that any car in the use of, 
or in the possession of a railroad company, shall be considered a part of its ways, 
works and machinery. 


AGENCY — PAROL AUTHORITY. — A Statute of Illinois provides that city councils 
should allow street railroads to be built only when the land-owners petition for such 
railroad. There was a petition in this case and the city council granted permission to 
the defendant railway company to build a line. Plaintiff now seeks to enjoin the 
building of it on the ground that the names of some of the land-owners were signed by 
agents, as appears on the face of the petition, and that the authority does not appear. 
The theory was that the authority had to be in writing. e/d,a parol authority to sign 
was good, and injunction will not be granted. 7Zzddets v. West and South Towns St. 
Ry. Co., 38 N. E. Rep. 664 (Ill.). 

In Illinois an authority to sell or lease lands must be in writing, and the argument 
of the counsel for plaintiff was that practically land was sold here so the petition could 
be signed only by the owner, or an agent authorized by writing. The court answered 
that “there was nothing in the statute changing the common-law rule by which an 
agent may sign the name of his principal to a writing, under an authority not in writ- 
ing.” They said the fee of the street belonged to the city of Chicago, and that the 
petitions did not operate as a grant anyway. 


AGENCY — RATIFICATION BY PRINCIPAL NON-EXISTING AT DATE OF CONTRACT. 
— One of the promoters of defendant corporation contracted with plaintiff on behalf of 
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defendant, to pay plaintiff $1,000.00 for services to be rendered the corporation. The 
contract was entered into before the corporation had come into existence. The pro- 
moter afterwards became president of the corporation and ratified the contract, it being 
within the scope of his authority to make or ratify contracts of this nature. /eé/d, that 
such ratification made the contract binding upon defendant, Gray and Fitch, JJ., dis- 
senting. Oakes v. Cattaraugus Water Co., 38 N. E. Rep. 461 (N. Y.). 

This decision entirely disregards the established rule of law that acts done on behalf 
of a non-existing principal cannot afterwards be ratified by that principal. The minor- 
ity, however, stand by the doctrine. Technically, the established rule cannot be gain- 
said, for the ratification relating back to the time when there was no principal, seems an 
absurdity. But practically it has often been necessary for the courts to look behind the 
corporation and at the stockholders, and it would not require such a very great stretch 
to do so in this case. The body of men who form the corporation are in existence at 
the date of the contract, and are acting in order to bind themselves, only under another 
name, that is, the name of the corporation. Is it not better then to say that the court 
in a case of this kind will look behind the corporate entity and at the real principals, 
thus avoiding technical rules, effectuating the intention of the parties, and bringing 
about more substantial justice? See 1 Morawetz Private Corporations, §§ 547-549. 


BILLS AND NOTES — PROMISSORY NOTE — GARNISHMENT. — The maker of a note 
agreed to pay a certain commission if the note was not paid at maturity and was col- 
lected by an attorney. The maker was garnished in an action against the payee, and 
while the garnishment was still pending, the note fell due. Immediately after the 
maker’s discharge, consequent upon the dismissal of the suit against the payee, he paid 
the principal and interest. e/d, that these facts were no defence in this action to 
recover the commission for non-payment of the note at maturity. Brahan v. The First 
Nat. Bank of Clarksville, 16 So. Rep. 203 (Miss.). 

It is settled in Mississippi by the cases of Work v. Glaskins, 33 Miss. 539, and Smith 
v. Bank, 60 Miss. 69, that a garnishee is liable for interest accruing pendente lite, and 
that to avoid such liability he must pay the money into court. The court decide this 
case on the same principle, and hold that, if defendant wished to escape liability for 
these commissions, he should have paid the notes, as they fell due, into court, suggest- 
ing the fact of their negotiation, if known to him. 


CARRIERS — RIGHT TO STOP-OVER PRIVILEGES ON AN UNLIMITED TICKET. — Plain- 
tiff purchased an unlimited ticket from S. to A., and upon giving it up, demanded from 
the conductor a stop-over check, as he wished to leave the train at O., an intermediate 
station. This was refused him, but he alighted at O., and resuming his journey on the 
same day by a subsequent train, was ejected for refusal to pay his fare. /e/d, under 
§ 490 of the civil code of California, allowing the purchaser of a railway ticket to ride 
from the station at which the ticket was bought to the station of destination, “and from 
any intermediate station to the station of destination,” the plaintiff has a right to stop 
off at any intermediate station, and resume his journey, without payment of additional 
fare. Robinson v. S. P. Ry., 38 Pac. Rep. 94 (Cal.). 

It is perfectly well settled that by the common law the purchaser of a railway ticket 
has no such privilege as is allowed by the decision in this case. Whatever rights a 
ticket confers are exhausted when the passenger is received on the train. His ticket is 
used as soon as the train starts, and may be thereafter demanded and cancelled. Aver- 
bach v. Ry., 89 N.Y. 281; Evans v. Ry., 11 Mo. Ap. 463. The performance on the part 
of the railway to which the passenger is entitled is a unity, and an unbroken series of 
authorities deny his right to force upon it the burden of carrying him from place to 
place between intermediate stations on a single ticket covering the whole distance 
travelled. Cheney v. Ry., tt Met. 121; Vankirk v. Ry., 76 Pa. St.66; Wyman v. Ry., 
34 Minn. 210; Xoberts v. Koehler, 30 Fed. Rep. 94; Cody v. Ry., 4 Sawy. 114. 

It would seem that if the legislature of California had intended to make such a 
sweeping change as is involved in endowing all tickets with stop-over privileges they 
would have used more explicit language. Such, however, under the decision of the 


court is the effect of the section in question whatever the intention may have been 
when it was enacted. 


CONSTITUTIONAL LAW — DESCENT AND DISTRIBUTION — COLLATERAL INHERI- 
TANCE TAX.— While the tax imposed by St. 1891, c. 425, on inheritances, is in form a 
tax on property, in effect it is an excise on the privilege of transmitting property in 
this way. This privilege is a taxable commodity within the meaning of the Constitu- 
tion, and an excise laid upon it is not unreasonable and void, because certain estates 
are exempt, nor because kindred in the direct line are relieved from payment  A/rnot 


et al.v. Winthrop et al., 38 N. E. Rep. 512 (Mass.). See Notes HARVARD LAw REVIEW, 
Vol. VIII. p. 226. 
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CONSTITUTIONAL LAW — INTERSTATE COMMERCE — PRIVILEGES AND IMMUNI- 
TI£s.— To protect the people of the State from false representations, a Statute of Min- 
nesota required every vendor of nursery stocks, grown outside the State, to file an 
affidavit, give bond, and comply with other restrictive regulations, none of which were 
imposed on the vendors of similar stock grown in the State. AHe/d,— such restrictions 
upon the sale of a sound foreign product interfere with the power of Congress to 
regulate interstate commerce (art. 1, § 8, cl. 3), and deprives the dealer of his privileges 
and immunities under art. 4, § 2 of the Constitution. Jz re Schechter, 63 Fed. Rep. 


In holding the statute unconstitutional on the first ground, the court is simply 
following Welton v. Missouri, 91 U.S. 275, and Cook v. Pennsylvania, 97 U.S. 566, and 
earlier cases to the effect that the power of Congress over the transportation of a 
commodity continues until the commodity has ceased to be the subject of discriminating 
legislation by reason of its foreign character; but the second ground of the decision 
may be questioned, as the statute apparently made no discrimination between the citi- 
zens of Minnesota and those of other States, and the only explanation would seem to 
be that the court believed its position would be justified by the practical effect of such 
legislation. 


CONSTITUTIONAL LAW — OBJECTS OF TAXATION — JUDICIAL QUESTION. — In 
satisfaction of a claim by the relator against a township for a certain sum paid over to 
his successor in office by mistake, the legislature enacted that the respondent should 
levy upon the taxable property in said township for the purpose of refunding the said 
sum with interest. In error, upon the award of a writ of mandamus to compel the 
levy, it was Ae/d that the enactment was constitutional if supported by a sufficient 
moral or legal obligation; but when the facts out of which such obligation is claimed 
to arise, are disputed, the controversy falls within the province of the court. Board 
of Education v. State ex rel. Lindsay, 38 N. E. Rep. 614 (Oh.). 

The limitations which the court here places upon the power of the legislature to bind 
a party against whom it has allowed a claim, and the tests here adopted, are recognized 
as established principles. (Cooley’s Con. Lim. 6th ed. pp. 286, 599; 25 Am. & Eng. 
Ency. 89, 90.) Yet the court will view the action of the legislature in as favorable light 
as possible, and be slow to declare that that body has passed the boundary of its power, 
unless the absence of all possible grounds is clear and palpable. 


CONTRACTS — JOINT VENTURE IN PURCHASE AND SALE OF LANDS— ACTION FOR 
PROFITS ON REFUSAL TO SELL. — Plaintiff entered into a contract with defendants in 
June, 1882, to purchase timber-lands for them. He was to receive for his services a 
certain percentage of the profits arising from the sale of the lands, after deducting the 
amount of the taxes and interest. The defendants expressly reserved the right of de- 
termining the time and terms of the sale. Plaintiff purchased accordingly. In August, 
1883, defendants refused an offer for the lands which would have netted them a return 
of 300 per cent. Plaintiff demanded his share of the profits based upon such offer, but 
was refused, and action was brought, the verdict being in his favor. On error, Knowles, 
J., held that, notwithstanding the express reservation, the contract was not to be so 
construed as to leave it to the option of the defendants whether or not a sale should 
ever take place. In such contract as the present, the law requires that a reasonable 
time for the sale be fixed, and that a reasonable price be decided upon. If the party 
having the discretion fails to conform to these requirements, he becomes liable. Mzunez 
v. Dautel, 19 Wall. 560, which cites Hicks v. Shouse, 17 B. Mon. 487; and Ubsdell v. 
Cunningham, 22 Mo. 124. The learned judge seemed to think that the price offered had 
been admitted to be the market value of the land, thus fixing the measure of plaintiff's 
damages as there was no question but that a reasonable time for making the sale had 
elapsed. He was for affirming the judgment. Gilbert, J. (dissenting), thought that the 
defendants were under no obligation to accept the offer. He admitted that the plaintiff 
might bring action if the lands remained unsold after a reasonable time, or if the profits 
had been ascertained as by accounting or admission, but thought that nothing of the 
kind had occurred. The two members of the court differing, the verdict stood. The 
learned judges seem to differ rather as to the construction to be placed upon the facts 
than in their views of the principle involved. Moyes v. Barnard, 63 Fed. Rep. 782. 


CONTRACTS — RESTRAINT OF TRADE— UNLIMITED AS TO SPACE. — A patentee 
and manufacturer of guns and ammunition for purposes of war covenanted with a com- 
pany to which his patents and business had been transferred that he would not for 
twenty-five years engage, either directly or indirectly, in the business of a manufacturer 
of guns or ammunition. edd, the covenant is not one in restraint of trade, and will be 
enforced by injunction. Mordenfelt v. Maxim- Nordenfelt Co., L. R. [1894] 5 App. Cas. 


535: 48 
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The English law has been steadily tending of late years toward the abandonment of 
the old rule that every covenant not to engage in a particular trade was void if unlim- 
ited as to space. Pollock on Contracts, p. 315. This case definitely discards the old 
rule, and lays down as the test of validity: What is a reasonable restraint with refer- 
ence to the particular case? The opinions of the judges are interesting because they 
show clearly the gradual development of the law as to such contracts, and the steadily 
increasing tendency toward the result now finally determined upon by the House of 
Lords. See NoreEs. 


CORPORATIONS — ULTRA VIRES Acts. — Hé/d, that the alienation by a corporation 
of a pipe-line in which a great part of its capital was invested, and the possession of 
which was necessary for the carrying on of its business, was w/tra vires, and might be 
restrained at the suit of a single stockholder. Carter v. Producers’ & Refiners’ Oil Co., 
30 Atl. Rep. 391 (Pa.). 

The above decision would seem to be correct. It has always been held that aliena- 
tion by a railroad company of its road-bed is w/¢ra vires, and the present case is in line 
with that. 


CRIMINAL LAW — EXTRADITION — CONVICTION OF CRIME NOT SPECIFIED. — He/d, 
under the treaty between the United States and Great Britain, which provides for the 
extradition of persons “charged with the crime of murder or assault with intent to 
commit murder,” a person extradited on the charge of “ assault with intent to commit 
murder” cannot be convicted of an assault with intent to do great bodily harm. People 
ex rel. Youngv. Stout, 30 N. Y. Supp. 898. 

It was urged that a man could be extradited for one offence and convicted of 
another minor offence included within the one for which he was extradited. In this 
case, however, the prisoner could not have been extradited at all for the minor offence 
of assault with intent to commit great bodily harm. The court say that to allowa 
conviction for the minor offence under these circumstances would be a breach of faith 
and a violation of the treaty between Great Britain and the United States by which 
extradition for the major offence was made possible. The precise question raised 
here is thought to be rather a novel one. 


CRIMINAL LAW — HoMICIDE — INSANITY — IRRESISTIBLE IMPULSE. — Instruc- 
tions Ae/d correct, that if defendant, by reason of insanity, was rendered incapable of 
distinguishing right from wrong as applied to his act, or if by reason of an insane de- 
lusion he was deprived of his will-power, and was compelled by an irresistible impulse 
to do the act, then he is excused. Wilcox v. State, 28 5. W. Rep. 312 (Tenn.). 

This, it is submitted, is the correct view. Parsons v. State, 81 Ala. 577. The de- 
cisions in this country are in conflict as to whether an irresistible impulse will excuse 
from crime, when defendant knew the difference between right and wrong. Beale’s 
Cases on Criminal Law, 254, Note on the Test of Insanity. But if the impulse was 
really irresistible, and was caused by a diseased state of mind, there seems to be no 
good reason why defendant should be held responsible, even though he knew right 
from wrong, when he was unable to choose between right and wrong. See, contra, 
2 HARVARD LAW REVIEW, 387. : 


CRIMINAL LAw — HoMICIDE — SELF-DEFENCE. — The defendant, knowing that 
his life had been threatened, armed himself and went where deceased was. eld, 
that although he went in the expectation of being attacked, he was not deprived of 
the right to kill in self-defence. State v. Zvans, 28 S. W. Rep.8 (Mo.). See Nores. 


CRIMINAL LAW — LIBEL — RESPONSIBILITY OF A NEWSPAPER PUBLISHER. — In 
a prosecution for libel against the publisher of a newspaper, 4e/d, that it is no defence 
for the publisher to show that the article was published in his paper without his consent © 
and knowledge, unless it further appears that the publication did not occur through any 
negligence or want of ordinary care on his part. State v. Mason, 38 Pac. 138 (Ore.). 

The publisher gives his agents the power to publish articles, and if through his 
want of care such articles are published, he should be held criminally liable. Mechem 
on Agency, § 746. The case follows Commonwealth v. Morgan, 107 Mass. 199; and is 
law in England by Statute 6 and 7 Vict.c.96. The English law, before the statute, was 
even more severe. Rex v. Gutch, 1 Moody and M. 433. See, also, 3 Albany Law 
Journal, 46; 64 Law Times, 95. 


EVIDENCE — JUDICIAL NOTICE. — Testimony was given that a crime was committed 
in Moniteau County, three miles from California. e/d, this is evidence that the crime 
was committed in Missouri, for the court will take judicial notice that Moniteau 
County is one of the counties of Missouri, and that California is a town in Moniteau 
County. State v. Pennington, 27 S. W. Rep. 1106 (Mo.). 

In this country, if a place is situated within a given jurisdiction, the court of that 
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jurisdiction has invariably taken judicial notice of the fact. Commonwealth v. Desmond, 
103 Mass. 445; Solyer v. Romanet, 52 Tex. 562; Smitha v. Flournoy’s Adm’r, 47 Ala. 
345 at 367; A/a. Gold Life Jns. Co. v. Cobb, 57 Ala. 457. But where the place is not 
within their jurisdiction, the courts have declined to take judicial notice that the place 
referred to is one place of the name rather than another. Andrews v. Hoxie, 5 Tex. 
171; Riggin v. Collier, 6 Mo. 568. These latter two cases follow the English case of 
Kearney v. King, 2 B. & Ald. 301. See also Brune v. Thompson, 2 Q. B. 789. In 
Kearney v. King, supra, it was held that the court could not take judicial notice that a 
bill headed “ Dublin, May 1, 1816,” was drawn in Dublin, Ireland, because there may 
be other Dublins in the world. The same reason might be applied where the place in 
question is within the jurisdiction of the court, but as the subject of judicial notice is 
not at all technical, and as it lies within the discretion of the court to take it or not, 
and as it is not final if a party gives evidence that some other place is meant, there is 
ample justification for the above distinction. Of course the courts will more readily 
take judicial notice that a certain place is meant, if there are other circumstances indi- 
cating that fact, as there usually are when the place is within their own jurisdiction. 


PARTNERSHIP — ATTACHMENT AND SERVICE. — A partnership having a usual place 
of business in Ohio, and formed for the purpose of carrying on business there, con- 
sisted entirely of non-resident partners. In an action against it: Ae/d (a), that since 
the partnership as such had no separate existence, its property could be attached as 
that of the partners, under the Ohio law allowing attachment of the property of non- 
residents ; (4) that a writ made out in the firm name, served on the firm as such at its 
usual place of business, was good. Ayers v. Schlupe, 38 N. E. Rep. 117 (Ohio). 

It would seem that the general reasons for allowing more stringent process against 
non-residents do not apply to a firm doing business within the State, having ail its 
assets there, and, as the second holding shows, fully amenable to service. 

The second holding is based upon § 5011 Rev. Stat. of Ohio, which provides that 
“a partnership may sue or be sued by the ordinary name which it has assumed; and 
in such case it shall not be necessary to allege or prove the names of the individual 
members thereof.” The statute is so complete a recognition by the legislature of the 
separate existence of the firm that it jars unpleasantly with the refusal of the court to 
recognize anything of the sort. 


PARTNERSHIP — INFANCY OF PARTNER — JUDGMENT AGAINST FIRM. — Heé/d, that 
in a suit against a firm, of which one of the partners was an infant, judgment should 
be rendered against the firm “ other than the infant ” and that bankruptcy proceedings 
should also be taken against the firm “other than the infant.” Lovell and Christmas 
v. Beauchamp, L. R. [1894] 5 App. Cas. 607. 

This case treats the partnership as an entity to a certain extent, and gives judgment 
against it as such, thus making the firm assets pay the firm debts, though one of the 
partners is an infant. This is reaching the right result in the right way. In contrast 
with this case is Whittimore v. Elliott,7 Hun, 518. There the right result was reached 
in the wrong way. Judgment was rendered against the adult members of the firm only, 
but execution was allowed to be taken out on all the firm property. To prevent great 
injustice, the common law had to give way somewhere, and the court, rather than 
discard the common-law theory of a partnership, allowed execution to be taken out 
which did not follow the judgment, but was against the property of those against whom 
no judgment had been rendered. The result in the principal case was made possible 
by the English statute allowing partnerships to sue and be sued in the firm name, and 
this now seems the only way to get rid of the common-law notion of a partnership and 
make it, what it is really treated as being by merchants and partners themselves, a 
legal entity. 


PERSONS — BREACH OF PROMISE — FRAUD. — Asa defence to an action for breach 
of promise, evidence was given that plaintiff had told defendant that she had obtained 
a divorce from her former husband, but did not mention the fact that he also had 
obtained a divorce from her on the ground that she had a violent temper and had 
treated him with such cruelty that his health had been injured. She told defendant, 
also, that she was a descendant of the finest white families in Charleston, but omitted 
to state that her mother married a colored barber after the death of her first husband, 
and that this negro was her reputed father. ée/d, that these facts constituted a good 
defence. Van Houten v. Morse, 38 N. E. Rep. 705 (Mass.). 

The court expressly says that it is not the duty of a woman, before accepting an 
offer of marriage, to tell all the history of her family and herself, but decides the case 
on the ground that it was fraud for her to narrate part of such history and suppress 
the rest, so that plaintiff was deceived as to the kind of woman he was promising 
to marry. 
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The agreement to marry differs very often from other contracts in that it looks to 
the creation of a status; so, in many instances, the ordinary rules of contracts cannot 
be applied. Whenever it is possible to apply them, however, without doing great 
injustice, they should be; and in this case we find such an application to a state of 
facts rather novel. Mr. Bishop, in his Marriage, Divorce, and Separation, Vol. II. 
§ 224, says: “ Any conduct by one of the parties amounting to actual fraud will justify 
the other, who has been entrapped by it, in withdrawing from the agreement.” This 
general proposition, when applied to the facts of this case, would seem to justify 
plaintiff in refusing to perform his contract, as a partial statement of facts is often as 
deceptive as a misstatement. 


PERSONS — DIvoRCE— COLLUSION. — The respondent and co-respondent com- 
mitted adultery without the connivance of the husband. The wife had some property, 
and the petitioner desired to have this settled on their child after the life of the 
respondent. He therefore agreed to bring suit for divorce, and ask for no damages if 
the wife would so settle the money. The wife also deposited £160 to pay the costs of 
petitioner. As a result of this agreement, the suit was begun, and a decree wisi 
obtained. The Queen’s Proctor here intervenes on the ground of collusion. In his 
opinion the learned President of the Probate, &c., Division says, “there was no collu- 
sion to present to the court false facts in proof of adultery;” and “it was not shown 
that there were any specific facts material to defence or recrimination which might 
have been brought forward by the wife.” The question, therefore, came squarely 
before the court whether collusion means an agreement to deceive the court by putting 
in false matter, or suppressing material matter, or whether an agreement merely as to 
the prosecution of the suit and costs was collusion. The court 4e/d that collusion is 
to have the broader meaning, and that there was collusion in this case. So the Queen’s 
Proctor was entitled to succeed. Churchward v. Churchward and Holliday, 11 The 
Times Law Rep. 69. 

The English authorities are very carefully dealt with by Sir Francis Jeune, who 
comes to the conclusion that there are two or three cases in point. Lloyd v. Lloyd, 
1 Swab. & T. 567, is very like the present case,—the only difference being that there 
an agreement as to the procurement of evidence existed. In the principal case the 
matter is discussed on theory very ably. The learned President says: “‘ He [petitioner] 
appears before the court in the character of an injured husband asking relief from an 
intolerable wrong; but if, at the same time, he is subjecting his rights to pecuniary 
stipulation, he raises more than a doubt whether, in the words of Lord Stowell, he has 
received a real injury and dona fide seeks relief. 

Mr. Bishop arrives at the same result. 2 Bish. Mar. and Div. § 28, a. 


PERSONS— USE OF WIFE’S SEPARATE EsTATE—LIABILITY OF HUSBAND.— 
Where a wife allowed her husband to take legacies to her separate use and spend them 
in the support of the family, without any understanding whether they were a gift or a 
loan, held, that she might recover the amount taken. Owing to the peculiar relation of 
husband and wife the inference arising from a transfer of her separate property to him 
is that a trust was intended. The onus is on the party wishing to prove a gift. Ham- 
mond v. Bledsoe, 38 N. E. Rep. 530 (Ind.). 

The court distinguishes between a use of the principal and of the income of the sepa- 
rate estate, saying that in the latter case the court will presume a gift. This distinction 
runs through the books, appearing at least as early as 2 P. Wms. 82. The reason for 
it seems to be that originally the principal of the separate estate was in the hands of a 
trustee, who might be the husband, and he might dispose of the property without his 
wife’s knowledge, so that it would have been unjust to presume that she consented ; 
as to the income, however, she knew when it became due, and if she quietly allowed 
her husband to keep it, her consent might fairly be presumed. The reason for this 
distinction is past. A married woman may hold property at law; as in the principal 
case she may take actual possession of it; if after that she hand any of it over to her 
husband, whether principal or interest, may not the courts fairly presume that she 
intended to make a gift? 


PROPERTY — EQUITY — CANCELLATION OF A DEED.— Where a grantor delivers a 
deed to the grantee without consideration, on the understanding that no title is to pass 
until certain security is given in return. e/d, there is no valid delivery of the deed, 
and the grantor may obtain cancellation of the deed at any time before such security 
is given. Rountree v. Smith, 38 N. E. Rep. 680 (IIl.). 

The fundamental assumption upon which this case is decided is erroneous, if the 
decision is correctly reported. The exact words of the decree are not given, but the 
idea of a conditional delivery in escrow to a grantee is opposed to the whole spirit of 
the law. The authorities upon which the Illinois court rely for this peculiar decision 
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are all to the effect that delivery is necessary to the validity of a deed; from which 
premise they conclude that there may be a delivery conditioned on the return of 
security; that as this was not done the title never passed from the grantor. Hence 
the deeds were merely a cloud on the title, and should properly be cancelled by decree 
of a court of equity. There is undoubtedly a remedy by decree in such a juncture ; 
but it is not found in assimilating the procedure where real property is involved to that 
in vogue in cases of written contracts. These may be delivered up and cancelled. 
But it would seem that the proper decree in the principal case would be to reconvey, 
or that the grantee furnish such security as had been agreed between the parties. 


PROPERTY — EXCEPTION IN GRANT — FUTURE EstTaTE.—W. H. M. conveyed 
lands to one H. The deed contained the following clause: “ Reserving unto said 
W.H. M. and E. M. M. a life lease of said above-described premises, for and during 
the life of each of them.” The question was what interest E. M. M. (plaintiff), who 
was the daughter of W. H., acquired by this clause, she being a stranger to the deed. 
Held, a “ reservation” in favor of a stranger to the instrument is invalid as a reserva- 
tion, yet in order to effectuate the intention of the grantor such a reservation has 
uniformly been treated as “excepting” from the grant the thing reserved. The lan- 
guage here used must be treated as excepting from the grant the use, &c. of the land 
conveyed during the lives of both father and daughter, and at the death of the father 
the right to that use for the unexpired portion of the period must be held to have 
descended to the heirs of W. H. M., of whom the petitioner is one. Martin v. Cook, 
60 N. W. Rep. 679 (Mich.). 

The purpose of the clause in this deed is clearly to create a future estate in fee. 
That such estate could not be created by a common-law conveyance is of course clear, 
on account of the impossibility of livery of seisin. This difficulty, however, may be 
overcome by treating this conveyance as a bargain and sale executed by the Statute of 
Uses (2 How. Ann. Stat. chap. 214, § 5565), inasmuch as there appears to have been a 
consideration paid sufficient to raise a use. A good case on this point is Rogers v. 
Eagle Fire Company, 9 Wend. 611. The court in the principal case do not discuss 
this point at all, though it seems the only ground on which the desired result can be 
attained. The court devote most of the opinion to deciding that technical words of 
reservation will not prevent the clause from being treated as an exception if such 
appears to have been the intention of the parties. It would seem that this is perfectly 
settled on principle and authority. In support of the proposition that this has not 
been confined to cases where the reservation had been previously carved out, the court 
cite several cases of such exceptions ; they refer mostly, however, to personalty, and 
for this reason do not seem precisely in point, as there is no difficulty about creating 
future estates in personal property. The decision is sound, but should be supported 
on the grounds suggested. . 


PROPERTY — JOINT POWER OF APPOINTMENT — REVOCATION BY SURVIVOR. — 
By a marriage settlement, funds were settled upon trust for the children of the marriage 
in such shares and in such manner as the husband and wife during their joint lives by 
deed, with or without power of revocation and new appointment, should appoint ; and 
in default of and subject to such joint appointment, then as the survivor of them should 
by deed, with or without power of revocation and new appointment, or by will appoint. 
The husband and wife made a joint appointment, with a proviso that the appointment 
thereby made was made “subject to the power of revocation and new appointment men- 
tioned in the settlement.” After the death of the wife, the husband executed a deed 
revoking the joint appointment, and making a new appointment of the fund. e/d, 
that the husband and wife had power in their joint appointment to reserve a power of 
revocation and new appointment to the survivor, and that such power was effectually 
reserved in the joint appointment. /x Re Harding, L. R. [1894] 3 Ch. D. 315. 

This is a question of construction, and the court follow the rule laid down by Lord 
Kenyon in Brudenell v. Elwes, 1 East, 442. Lord St. Leonards states it as follows: 
“If a particular power is given to two persons or ¢he survivor of them, with or without 
power of revocation, they may execute a jo/n¢ appointment and reserve a power to the 
survivor to revoke and appoint again. The argument against the validity of the power 
of revocation to the survivor was, that the original power did not authorize a joint 
appointment to be defeated by any but a joint revocation. But the joint appointment 
is allowed to be superseded by the revocation of the survivor.” Sugden on Powers, 
8th ed., 364, § 6 


PuBLIC SCHOOLS —SECTARIAN TEACHING. — Bill in equity to restrain school 
directors from employing as teachers in the public schools nuns of the Sisterhood of 
St. Joseph, a religious society of the Roman Catholic Church, on the ground that their 
wearing the distinctive sectarian garb, crucifixes and rosaries of their order, during 
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school hours was sectarian teaching. é/d, that in the absence of proof that religious 
sectarian instruction was imparted, or religious sectarian exercises engaged in, the 
“Sisters ” cannot be restrained by injunction from teaching in the distinctive garb and 
insignia of their order, nor the school directors from employing them in that capacity. 
Hysong et al. v. School District of Gallitzin Borough et al., 30 Atl. Rep. 482 (Pa.), 
Williams, J., dissenting. 

It is difficult to see how any other conclusion could have been reached in this case. 
“The dress,” said Dean, J., “is but the announcement of a fact —that the wearer 
holds a particular religious belief.” To have decided that it was more, and that as a 
matter of law it was sectarian “ teaching,” would have been the result of great refine- 
ment. The court was right in refusing to give that word a meaning wholly unusual 
and extraordinary. Reading from the Scriptures in the public schools has been con- 
sidered in Maine, Massachusetts, Illinois, and Iowa as non-sectarian. 21 Am. & Eng. 
Ency., p. 775: 


QuaAsI-CONTRACTS — RECOVERY FOR WORK DONE WITHOUT REQUEST. — The 
defendant by mistake cut logs on the plaintiff’s land, and transported them to a place 
where there was a ready market. Plaintiff took possession, and brought an action for 
damages for cutting other logs. e/d, that defendant could not set up a claim for the 
enhanced value of the logs transported. Gaskins v. Davis, 20 S. E. Rep. 188 (N. C.). 
See NoTEs. 


QuasI-CONTRACT — WILFUL BREACH OF CONTRACT— No RECOVERY ON QUAN- 
TUM Meruit. — Plaintiffs made an oral agreement with defendant, whereby plaintiffs 
agreed to furnish all the granite for defendant’s house for $10,000. After having fur- 
nished something over one-half of the necessary stone, they abandoned the contract, 
and now sue on guan(um meruit for labor and materials. e/d, that plaintiffs cannot 
recover. Cohn etal. v. Plumer, 60 N. W. Rep. 1,000 (Wis.). 

The decision in this case is in conformity with the great weight of authority. In 
England, Collins v. Stimpson, 11 Q. B. Div. 142, in Massachusetts, Hapgood v. Shaw, 105 
Mass. 276, in New York, Cudlen v. National Roofing Co., 114 N. Y. 45, and in many 
other jurisdictions (Keener, Qu. Cont. 215, 7. 2) it is generally held that if plaintiff has 
wilfully refused to perform the conditions of a contract, he cannot recover for the bene- 
fits which the defendant has received by the partial performance. In New Hampshire, 
Britton v. Turner, 6 N. H. 481, the plaintiff may recover, and this doctrine prevails in 
Iowa, Indiana, Kansas, Nebraska, North Carolina, and Texas (Keener Qu. Cont. 218, 
w. 2). In Missouri, the rule is peculiar, for although the doctrine of the principal 
case is generally followed, Gruetenerv. Ande Furniture Co.,28 Mo. App. 263, yet plain- 
tiff may recover in cases of building contracts. Gregg v. Dunn, 38 Mo. App. 283. 

In cases of this kind the’courts have not noticed any distinction between contracts 
where the broken condition is express, and where it is simply implied; and yet it 
would seem that such a distinction might well be made. Where an express condition 
is introduced into a contract of this kind, it is put in for the express purpose of guard- 
ing against a wilful breach, such must be the intention of the parties in nearly all cases ; 
therefore, to allow a recovery in guasi-contract would be, under such conditions, quite 
useless ; in short, there are no equitable grounds on which plaintiff can claim relief 
In the case of an implied condition, however, there is a difference. An implied condi- 
tion is, strictly, nothing more than an equitable excuse for not having performed; the 
whole question therefor is equitable, and is reduced to determining whether, even in the 
case of a wilful breach, it is just that plaintiff should not be allowed to recover for 
benefits conferred on the defendant; and it is submitted that it is not just, and that in 
such cases a recovery should be allowed. 


Torts — DANGEROUS PREMISES. — On demurrer to a declaration stating that the 
defendant invited and induced the public to use a path over his premises, near a store- 
house ; that the storehouse burned down, leaving a cistern exposed, which the defend- 
ant kept guarded until it caved in, when he removed the guards, and the plaintiff using 
the path, fell into the cistern ; it is Ae/d, that a good cause of action is stated. Lepuich 
v. Gaddis, 16 So. Rep. 213 (Miss.). 

The declaration alleges an invitation by the defendant to the public to use his prem- 
ises, but it would seem really to be a license only. The court, also, says that “implied 
invitation ” imports knowledge by the defendant of the probable use of his property, 
so situated as to be open to use by the plaintiff. This language, it is submitted, would 
include a trespasser if the likelihood of trespass were known to the owner, and is quite 
too broad. A license does not cease to be a license merely because it is intended to be 
used, and it entails a different duty upon the owner than an implied invitation. How- 
ever, the result reached would seem to be right, the proper ground for the decision 
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being that though the plaintiff was a mere licensee, the defendant was still liable for 
making the premises more dangerous without notice. 


Torts — DECEIT — MEANS OF KNOWLEDGE. — Action for deceit in the sale of land. 
The court 4e//, that it was for the jury to say whether plaintiff was or was not foolish 
in relying on defendant’s statements. Brady v. Finn, 38 N. E. Rep. 506 (Mass.). 

The court assume that plaintiff and defendant had an equal chance of finding out the 
truth of the representations, which assumption seems incorrect. The land was in a re- 
mote and inaccessible town, and of course the owner knew much more about the land 
than the stranger. But assuming that plaintiff could have informed himself in regard 
to the land as easily as defendant, was it necessary to leave the question of plaintiff's 
negligence to the jury, or to discuss it? Negligence cannot exist unless there is a duty 
on the part of plaintiff to act or forbear. Is there any more duty to use due care be- 
fore acting on a false representation made with knowledge of its falsity and intending 
to deceive, than to use such care in avoiding or jumping out of the way of a man who 
intentionally hits or shoots at you? It is submitted that there is not. “No man can 
complain that another has relied too implicitly on the truth of what he himself stated.” 
Kerr on Fraud, p. 81. “It is no excuse for, nor does it lie in the mouth of the defead- 
ant to aver, that plaintiff might have discovered the wrong and prevented its accom- 
plishment, had he exercised watchfulness, because this is equivalent to saying, ‘ You 
trusted me, therefore I had the right to betray you.’” Pomeroy v. Benton, 57 Mo. 531. 
To the same effect, 57 Mo. 478; 2 Bish. New Cr. Law, §§ 433-436 and 464. Bigelow 
on Fraud, pp. 522, 523, and 528. 121 Ind. 191, and 8 HARVARD Law REVIEW, 63. 


Torts—INjuRY TO WIFE— DAMAGES. — Action for loss of service. While at- 
tempting to enter a car of the defendants, the plaintiff’s wife was injured through the 
negligence of the guard in closing the gate upon her. She had been pregnant for a few 
weeks, and, as a result of the injury, miscarried. e/d (reversing the decision of the 
court below), that plaintiff cannot recover damages for the loss of prospective offspring. 
Butler v. Manhattan, &c. R. R., 38 N. E. Rep. 454 (N. Y.). 

As is pointed out at common law, the death of a person, caused by the negligence of 
another, gave no right of action for damages to the kindred of the deceased. This was 
changed in England by the statute known as Lord Campbell’s Act, the provisiors of 
which were adopted in New York (Laws, 1847, c. 450, and Laws, 1849, c. 256) and in 
other States. Under it, actions may be maintained for the death of infant children for 
the benefit of their parents, the basis of damage being the supposed pecuniary value to 
the parents of the infant’s life. Birkett v. Jee Co., 100 N. Y. 504, and cases cited. To 
ascertain such value is, in great degree, a matter of speculation and conjecture, yet the 
law permits juries to determine it. They have some slight aids, however, the facts of 
the age, sex, and health of the child, its grade of intelligence, &c. These are lacking 
in the case of a child unborn, and the court refuse to extend the law to include cases of 
this - a No authorities are cited for the position taken, but the decision seems 
sound. ; 


Torts — INSANITY — ACTION FOR NEGLIGENCE. — While temporarily insane, the 
master of a vessel, whose rudder was broken so that she could not be steered, allowed 
the vessel to drift ashore, refusing the proffered assistance of two tugs, and making no 
attempt to save her, whereby she became a total wreck. In an action against the 
master for negligence in the management of the vessel, it was /e/d that such insanity 
not having been caused by defendant’s efforts to save the vessel, was no defence. 
iy Gray, and O’Brien, JJ., dissenting.) Williams v. Hays, 38 N. E. Rep. 449 

It is difficult to see upon what grounds the dissenting judges went, —their opin- 
ions are not reported, —for it is almost too well settled to admit of argument that 
an insane person is liable for his torts, whether of misfeasance or of non-feasance. See 
the exhaustive collection of cases and text-writers cited in the opinion. In Wharton 
on Negligence, § 88, it is stated that lunatics cannot be held responsible for any greater 
degree of care than they possess, but as is pointed out in Shearman and Redfield on 
Negligence, the authorities cited there are either cases of contributory negligence or 
dicta from the Roman law. 
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REVIEWS. 


A Review 1n Law anp Equity, ror Law Srupents, together with a 
Summary of the Rules regulating admission to Practice throughout 
the United States. A Hand-Book for Law Students. By George 
E. Gardner of the Massachusetts Bar. New York: Baker, Voorhis 
& Co. 1895. 8vo. pp. xvi, 299. 

This little book, as its title indicates, is designed as a help to students 
making their final preparations for admission to the Bar. It endeavors to 
cover in less than three hundred pages “ the leading principles of those 
branches of the law which are seriously taught in the law schools of the 
country, and which form the subjects of Bar examinations.” 

Where conciseness is so much insisted on, a prominent place must 
necessarily be given to definition, division, and sub-division. ‘This method 
of treatment, as might be expected, is more nearly satisfactory in the ob- 
solete and highly technical parts of the law of real property than in such 
subjects as contracts or criminal law where the boiling down process is 
occasionally carried so far as to be misleading. ‘Thus on page 219 we 
are told that ignorance of the fact that an act is unlawful is not an excuse 
for crime, and in illustration the case is put of selling adulterated milk 
contrary to statute, where ignorance that the milk is adulterated is no 
defence. “ But there must be an intent to make the sale.” Although 
the proposition of law is undoubtedly correct, it would seem better not to 
confuse the subject of general criminal intent with intent in a few classes of 
statutory crimes. In the great majority of cases, however, the meaning is 
sufficiently clear, and there are frequent useful reminders of points likely to 
trip the unwary. 

The rules regulating admission to the Bar in the various States and 
territories are appended to the book, and there is also an index and table 
of text-books cited. On the whole, the author’s object has been accom- 
plished as well or better than could have been expected within the very 
narrow limits which he has prescribed for himself and which he considers 
essential to the value of a book of this class. A. K. G. 





HANDBOOK OF THE Law oF Contracts. By William L. Clark. St. Paul: 
West Publ. Co. 1894. (Hornbook Series.) 

This is a concise and, on the whole, good statement of the law of con- 
tracts. The object of the author, “to present the general principles of 
contracts clearly and concisely, with proper illustrations and explanations 
—not to make a digest,” has been attained with considerable success. 
Extensive use has been made of standard works like Leake and Anson, 
and Professor Keener’s recent treatise on Quasi-Contracts has received 
its share of attention. No attempt at originality has been made, and 
wisely so, in a book of this character. Over 10,000 cases are cited, and 
the author states that extreme care has been used in their collection. 
The work seems to be the best done so far in this series. As a “ horn- 
book,” it is well worth the attention of those who seek a brief but compre- 
hensive view of the subject, or any branch of it. F. B. W. 





